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DOES THE SEARCH AND SEIZURE CLAUSE HINDER 
THE PROPER ADMINISTRATION OF THE CRIMINAL 
JUSTICE? 


This discussion will be treated from the practical stand- 
point of a prosecuting official. It will make no attempt to be 
a learned discourse of the law relating to search and seizure, 
but will be more of a resume of my experience as a district at- 
torney in connection with cases wherein search and seizure 
has been a part. I shall show some of the interpretations of 
this troublesome clause of the Constitution during the past few 
years, and the influence of such interpretations on law en- 
forcement at present, and what we may expect by way of in- 
fluence on law enforcement in the future. 


I have been connected with the district attorney’s office for 
Dane County, at Madison, Wisconsin, for the past four years, 
the first two as assistant district attorney under Philip F. La- 
Follette, and the last two as district attorney of that county. 
During the four years, there was raised in our courts almost 
every conceivable objection to the legality of search warrants 
that had been issued. 


That the Volstead Act and the various state dry laws have 
materially increased the work of prosecuting officials stands 
without argument. While the percentage of arrests for liquor 
law violations as against other offenses is low in the cities, in 
country areas generally criminal calendars are made up almost 
entirely of prohibition cases. 

Liquor cases have added to the work of the district or 
states attorney from the standpoint of mere routine, because 
the same legal machinery, namely, complaint, warrant, ar- 
raignment, indictment and trial, must be followed as in other 
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criminal cases. No one law has ever raised the almost innum- 
erable constitutional questions which have arisen under pro- 
hibition. Little difficulty is encountered by reason of the addi- 
tional routine work, since the rules of mere mechanical prac- 
tice have long been settled. However, the constitutional ques- 
tions raised have been very serious from the prosecutor’s 
standpoint and have been a source of constant perplexity. 


When Mr. LaFollette and I assumed office, we found exist- 
ing in that portion of Madison known as Little Italy, a very 
serious situation. Although the area was small, and the pop- 
ulation limited to some 1500 or 2000 people, in the year 1924, 
six murders were committed, many people violently assaulted, 
homes and business places bombed with regularity and general 
chaos in control. Police officers of the city of Madison were 
slain in the district, and we so feared for the lives of the others 
required to patrol the area that the force was doubled, the 
men walking in pairs. 


' It took but a short time to determine that this condition 
was a result of bootlegging activities. Prior to prohibition, 
these Sicilians and Italians were uniformly poor, but with 
the coming of the Volstead Act many of them laid down their 
picks and shovels and turned to the business of making and 
selling liquor. They prospered, some of them becoming very 
wealthy in the period of a few years. The blackhand organi- 
zation existing among these people very shortly took charge of 
the situation, and thereafter the business was run as a closed 
corporation, with the various concessions being farmed out 
for consideration to the favorites of the king who controlled 
the area. To one was given the right to operate the stills and 
to sublease that right to others; to another was given the ex- 
clusive sale of corn sugar used in distilling moonshine; an- 
other had a monopoly on the grape business; and one man 
was given the exclusive right of cooking hair tonic, face lotion 
and liniment to remove the chemical placed therein by the 
Federal Government to prevent human consumption. 


Even worse than the bootleg organization was the extor- 
tion and blackmail resorted to by that vicious class of crim- 
inals drawn to any field where their extortionist’s demands 
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can be met, and the various concessionaires and retailers were 
paying regularly and heavily to these birds of prey. Any re- 
sistance to these demands met with the barking of a sawed- 
off shot gun or the explosion of a bomb. In addition, the 
slightest trespass onto the preserves of the monopolists of 
the various fields of bootlegging brought swift punishment, 
oftentimes resulting in the death of the trespasser or in the 
burning or blowing up of his house. 


It is difficult for those not acquainted with the general or- 
ganization of Sicilian and Italian districts to understand why 
law enforcement officials know that they cannot receive assist- 
ance or help generally from Italians or Sicilians in enforcing 
the criminal laws. To the Sicilian or Italian, where the Mafia 
or other blackhand organization is functioning, such organiza- 
tion is more awesome in the eyes of the Italian or Sicilian than 
any organization of government, and to him a sawed-off shot 
gun, bomb or machine gun is more potent than any agency of 
government. We early learned that we could hope for no open 
assistance from the Italians themselves in cleaning up the con- 
dition existing in their colony. While we were satisfied that 
they had information sufficient upon which to base prosecu- 
tions and to obtain convictions for these serious offences, yet 
for them to disclose their information meant sudden death. 


We concluded that the only way to clean up the condition 
existing in this colony was to remove the condition which was 
causing the trouble, namely, bootlegging. With that in mind, 
we employed under cover men to purchase liquor from the 
various retailers and used the search warrant wherever 
possible to assault the industry. Scarcely a day passed but 
at least one search warrant was issued to search a place in the 
colony, and sometimes as high as thirty went to the officers for 
execution in a single day. 

As was stated before, these people were generally reason- 
ably well off as a result of their unlawful activities, and they 
resisted our efforts to destroy their business to the very limit. 
Counsel was employed to take advantage of every single de- 
fense that was available, and scarcely a single search warrant 
went unchallenged. 
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It has been our experience that the search warrant is the 
trump card in combating bootlegging activities. Without it, 
such a degree of enforcement as we now have would prac- 
tically disappear. We have found that the industry is kept 
down, not so much through the number of convictions ob- 
tained, but through constant harrassment which drives it from 
cover to cover. The search warrant is the only available 
means by which the illicit plants set up for the manufacture 
of liquor can be reached. It is the only means available to 
destroy the distributing points, and it is a benefit in reaching 
the retailer who sells to the consuming public. The retailer 
can probably be handled through the use of under cover men, 
but this procedure is expensive and officials have not at their 
disposal funds sufficient to do much of this kind of work, while 
many under cover men are not reliable. In combating the 
business, we have found that the most serious damage can 
be done to it if the places of manufacture and storage are put 
out of business practically as soon as established. To con- 
vict a retailer is meeting only a small part of the problem, 
since there are plenty of people who are willing, for a suffi- 
cient profit, to go into the business and take a chance of be- 
ing caught. 

As I have stated before, serious resistance was interposed 
to our efforts to clean up Little Italy, and the search warrants 
employed to assist to that end were subject to every attack 
which counsel could put forward. Search warrants which we 
had obtained were claimed to be illegal; among other reasons, 
because a “T” had not been crossed or an “I” dotted in the 
warrant. Most unreasonable positions were taken in inter- 
preting the Federal and State Constitutions in the hope that 
the warrant might be declared illegal. 


In our investigation into the law relating to searches and 
seizures to meet these various attacks, we found that Section 
11 of Article I of the Wisconsin Constitution uses the same 
language as the 4th Amendment to the Federal Constitution. 
We found further that provisions of like or similar language 
are to be found in the constitutions of every state in the 
Union, with the exception of New York which has a provision 
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of identical language in the Civil Rights Law, while Virginia 
prohibits general warrants only. For the purpose of any gen- 
eral discussion, the 4th Amendment can be used since its 
language has been quite generally adopted by the states. The 
4th Amendment to the Federal Constitution reads: 


The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, shall 
not be violated, and no Warrant shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be seized. 


An examination of this amendment shows that it naturally 
divides itself into two distinct parts; the first being a declara- 
tion guaranteeing the people in their persons, houses, papers 
and effects against unreasonable search and seizures; and the 
second relating to the conditions under which a search warrant 
can be issued and directions as to what it must contain. 


A reading of the amendment indicates that almost innum- 
erable questions of interpretation can be raised. It is evident 
that the Constitution does not prohibit all searches and seiz- 
qures, but only those which are unreasonable, and the difficult 
question which arises is when is a search reasonable, and when 
is it unreasonable? Do “persons, houses, papers and effects” 
include isolated buildings and open fields? Is the immunity 
personal, or can it be claimed by one not having dominion over 
the place searched? Is hearsay testimony, if given under oath, 
sufficient to establish the probable cause required for the issu- 
ance of a search warrant? Would the complainant’s informa- 
tion and belief be sufficient? Would the mere description in 
the warrant of the article to be seized, as intoxicating liquor, 
mash or still, without definitely stating the amount, quality 
or kind of liquor or the size of the still, be sufficient in view 
of the Constitution? If the warrant calls for a certain quan- 
tity of intoxicating liquor, may the officer seize more than is 
named in the warrant if, through the warrant, he discovers it? 
Is the place to be searched sufficiently described if it is by 
street number, or by reference to a known landmark, or must 
it be with the same definiteness as is necessary in a descrip- 
tion to pass title? Is a warrant defective because the descrip- 
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tion covers more than the testimony supports? Have officers 
in executing the search warrant, the right to seize things illeg- 
al, but not called for in the warrant? May the immunity 
against search without a warrant be waived as to the person, 
home, automobile, and if so, under what circumstances? These 
are only a few of the questions raised by various defendants 
in our courts, while we were carrying on our attack on Little 
Italy. 


In attempting to answer the objections to the search war- 
rants which we had had issued, we were able to find little 
authority to advise us as to how the 4th Amendment should be 
interpreted. Before national prohibition came, the 4th Amend- 
ment and the similar provisions in the various states had been 
before the courts for interpretation but few times. While it 
is true that some important decisions, among them Boyd v. 
United States, 116 U. S. 616, and Weeks v. United States, 232 
U. S. 383, had been handed down by the Supreme Court of the 
United States, these decisions were general in nature and of 
little assistance in determining the validity of search warrants 
issued under the authority of the Volstead Act, and searches 
without warrants in general. Strangely, little light was 
thrown upon searches and seizures by state courts even in 
such states as Maine and Kansas where state prohibition had 
been in effect for many years. It can probably be safely said 
that the decisions passing squarely upon the search and seiz- 
ure clause of the constitutions of the states prior to prohibi- 
tion would not average one for each state. In Wisconsin, 
there was one such adjudication, State ex rel Newman v. Mil- 
waukee, 96 Wis. 258, wherein the question of the legality of 
the search and seizure of gambling devices under an ordinance 
of the city of Milwaukee was attacked upon constitutional 
grounds. A study of the decision is convincing that the whole 
matter was only partially presented to the court, since the 
court allowed the warrant to stand, although it appeared 
that it had been issued by a clerk of court without any magis- 
trate passing on the probable cause required by the Constitu- 
tion before a warrant can be issued. 
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In order to meet the grounds claimed to make our search 
warrants unconstitutional, we had cause to go back into the 
historical, since there was an absence of modern authority. 
We found very little assistance in meeting the fine objections 
raised, and we came to the conclusion that our courts have 
generally been inclined to place too much stress upon the his- 
torical foundation of the search and seizure clause. That “A 
man’s house is his castle” is well accepted, but whether tne 
immunity extends to an isolated shed on a farmer’s back lot 
or to his open fields is another thing which the historical does 
not answer. 


The 4th Amendment to the Constitution was adopted to 
secure for all times immunity against general warrants and 
writs of assistance. The former had prevailed for a long time 
in England until challenged by John Wilkes. These warrants, 
which finally precipitated the entire question and resulted in 
the judgment declaring them illegal, were issued by the sec- 
retary of state, to seize and apprehend the printers and pub- 
lishers of seditious libel. They were general in that they 
named no person to be seized, nor designated any specific place 
to be searched, but left such matters to the discretion of the 
messengers to whom the warrants were issued. They were 
further objectionable in that they were granted without any 
information or charge being laid before the secretary of state 
prior to their issuance. In Entick v. Carrington, 19 Howell’s 
State Trials, 1030, Judge Camden delivered the judgment of 
the court, holding that such warrants were bad in law, con- 
trary to the Magna Carta, and in violation of the individual’s 
right to be free from unreasonable search and seizure. It was 
held there could be no search for evidence upon which to pred- 
icate a prosecution. 


It is said that writs of assistance in the colonies did more 
to bring on the Revolutionary War than any other single 
thing. The purpose of the writs was to search for goods 
smuggled into this country to avoid the payment of duty. 
These writs, like the general warrants in England, were ob- 
noxious because they authorized and empowered the official to 
whom they were directed to search whomever and wherever 
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he pleased for suspected smuggled goods. It appears that such 
writs could be issued to any person, even though he be not an 
officer of the law. They were perpetual since they provided for 
no return. The part played by James Otis in contesting these 
writs is too well known to be recounted here. 

General warrants and writs of assistance were bad, be- 
cause (1) they failed to designate the place to be searched; 
(2) they failed to name the person against whom the warrant 
was directed; and (3) they were perpetual and required no re- 
turn, while they were further condemned because they were 
issued without proper charge or information. 


Present day search warrants, which are everywhere at- 
tacked, have nothing in common with general warrants or 
writs of assistance. Present day warrants are issued by a 
magistrate upon a written, sworn complaint. They are spe- 
cific in that they designate the place to be searched and 
the thing to be seized. They can be executed only by regu- 
larly constituted officers, and they must be returned in a reas- 
onable time. They are not used to search for paper evidence 
upon which to base a prosecution, but to seize contraband in 
which the possessor has no property rights. 


Present day warrants are not attacked because they have 
similarity with general warrants, but because, in prohibiting 
general warrants, the 4th Amendment laid down requirements 
which have been interpreted to require something more than 
the meeting of the objections to general warrants. 


For some time following the adoption of the national and 
state prohibition laws, cases involving search and seizure sel- 
dom reached courts of last resort. While it is true that some 
federal district courts decisions were handed down in the 
early days of prohibition, nevertheless, these decisions were 
at such variance that they were of little assistance in deter- 
mining what the law was. The lack of decisions of courts of last 
resort was due to the fact that those getting into the new busi- 
ness were generally poor, and when caught, entered a plea of 
guilty and accepted the punishment of the court. The lawyers 
were slow to appreciate the gold mine of technical defenses 
to be found in the Constitution in cases where there had been 
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a search and seizure. The bootleg business, however, proved 
profitable even beyond the expectations of those who had gone 
into it, and with profit came organization. When a violator 
stood before court faced with a sentence as a second offender, 
under the repeater statute, he hired an attorney, and was will- 
ing to pay a good fee for his defense and even a greater one 
were he acquitted. Generally, the violator had been caught 
with ample evidence, if competent, to result in his conviction. 
His counsel turned through necessity to technical defenses and 
naturally turned to the Constitution, hoping to find something 
there which would result in the release of his client. 


When decisions began coming down from courts of last re- 
sort touching the interpretation of the search and seizure 
clause, it seemed that the difficulties were increased, since 
upon practically the same state of facts and involving the same 
or a similar constitutional provision, courts of equal standing 
would take opposite views. We found that, while we might be 
able to obtain authority for a position we had taken, it was 
very likely that the defense could find authority of equal 
credit holding directly to the contrary. 


This is well demonstrated when we examine the various 
views taken by the courts as to what constitutes “probable 
cause” in the complaint supporting a search warrant. Three 
very distinct positions were taken. One, that such probable 
cause could be established only by positive information within 
the knowledge of the complainant. The second that such 
probable cause could be established by sworn hearsay testi- 
mony, if such hearsay was sufficient upon which the magis- 
trate could judicially determine probable cause, and the third, 
that the mere declaration of information and belief, and good 
cause to believe on the part of the complainant as to the prob- 
able cause, was sufficient. The federal courts very early as- 
sumed the first position, while the second position was taken 
by Wisconsin, Kentucky, Illinois, Virginia, Nebraska and 
others, and the third adopted by Maine, Mississippi, West 
Virginia and Ohio. The information and belief of the com- 
plainant doctrine has lost ground and even states formerly 
committed to the second position have receded and fallen back 
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to the federal rule. One of the last states to make such 
change is Wisconsin. 

There has been a right about face on the part of some of 
our courts on the question of whether or not evidence illegally 
seized is admissible in a prosecution for the possession of such 
illegal material. 

It was a general rule of evidence in criminal cases at com- 
mon law that its competency was not affected by the fact that 
it was lawfully or unlawfully obtained, and on a collateral issue 
to determine the manner of its procurement was incompetent 
and inadmissible, and that the aggrieved party would be left 
to whatever direct remedy by way of trespass against the 
seizing officer the law provided. 

It has been only in comparatively recent years that this 
rule of evidence was held to have been affected by any rights 
secured and afforded under the 4th Amendment and similar 
provisions in the state constitutions. 

There are now twenty-eight states favoring the admiss- 
ibility of such evidence secured under an illegal search and 
seizure, while there are sixteen states headed by the Supreme 
Court of the United States, and including the courts of the Dis- 
trict of Columbia following the latter. Of the above states 
favoring admissibility, only one, Iowa, has changed from an 
originally contrary view, while of the sixteen states favoring 
inadmissability, only six of them were originally of that view, 
and the rule of admissibility was specifically changed by sta- 
tute in the state of Texas in the year of 1925. 

That the lack of precedents and prior interpretations of 
search and seizure has been of difficulty to our courts of last 
resort is evidenced by the fact that positions taken and ac- 
cepted were upon further consideration reversed, and an en- 
tirely new rule established. By way of example, in Wisconsin 
we need but point to the history of the hearsay evidence com- 
plaint rule. Prior to Baltes v. State, 183 Wis. 545, there was 
no decision touching the point, although it had been decided 
in State v. Davie, 62 Wis. 305, that a warrant for the arrest 
of the person could be obtained upon a complaint on informa- 
tion and belief, where the statute required probable causes to 
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be made out before the magistrate. The Baltes case caused a 
good deal of discussion as to just what was necessary by way 
of evidence to support the issuance of a search warrant, but in 
later decisions it was definitely decided that such complaint 
was sufficient if on hearsay testimony, if the hearsay estab- 
lished probable cause and was given under oath. The rule was 
apparently broadened in Bergman Vv. State, 189 Wis. 615, Han- 
sen V. State, 188 Wis. 266, and Frihart v. State, 189 Wis. 622, 
until the court was close to the rule that the information and 
belief of the complainant was sufficient. Then in the case of 
Gladowski v. State, 196 Wis. , 220 N. W. 227, the court 
threw overboard the hearsay and information and belief rules, 
and held that the testimony necessary to obtain a search war- 
rant under the Constitution must be of the same quality and 
quantity as would be necessary to bind the defendant over for 
trial on a preliminary examination following arrest and ar- 
raignment were he charged with the offense for which the 
search warrant was sought. 

Likewise, it was held in State v. Blumenstein, 186 Wis. 428, 
and Hiller v. State, 190 Wis. 369, that the reviewing court may 
supplement the record made by the magistrate by taking oral 
testimony to disclose the proof that was in fact offered before 
the warrant was issued, only to be overturned in the Gladow- 
ski case, supra, and a new rule set up to the effect that only the 
written testimony should be considered by the reviewing court. 





The rule of the Gladowski case has, in my opinion, to all 
practical intent and purposes, put an end to the use of search 
warrants in Wisconsin, Since the decision has been rendered, 
there have been issued practically no search warrants in Dane 
County. Witnesses are loath to appear in court and ask for a 
search warrant while they readily give information to the 
sheriff, police, or district attorney, which establishes a viola- 
tion of law. That the present rule is handicapping the en- 
forcement of the liquor law is already visible. 


I fail to follow the reasoning which allows probable cause 
in arrest cases to be satisfied on hearsay testimony, while the 
probable cause necessary to obtain a search warrant is of an- 
other quality. To me, the person is as sacred as the house, 
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papers and effects, and as great a wrong is done when one is 
unjustly arrested as when his home, automobile or person is 
unlawfully searched. 

It is indeed unfortunate that the prejudice for or against 
the law of the judge sitting in judgment upon it should uncon- 
sciously in a number of cases and consciously in a few influence 
the opinion of the court. This is particularly true with refer- 
ence to the minor courts. The divergent view of judges in ad- 
joining circuits or districts as to how the Constitution and 
particularly that part relating to search and seizure should be 
interpreted in liquor cases, has brought untold misunderstand- 
ing and hardship both to the government and to the accused, 
and that too often have courts and judges by their attitude 
become known as dry courts or wet courts. 


Constitutional law established in liquor cases becomes the 
law of all cases to which it is applicable. While there is un- 
questionably a great variance of opinion as to the benefit of 
prohibition, there are other subjects such as narcotics, coun- 
terfeiting, concealed weapons, gambling devices, etc., which 
are admittedly contrary to the public good, and which, if al- 
lowed undisturbed, will have a very bad effect upon the nation. 
The strict construction given to the Constitution will, in my 
opinion, practically prohibit the search and seizure by war- 
rant of dope, counterfeiting equipment, gambling devices and 
other instruments used in the violation of the law. 


While it may be considered a minor affair, the construc- 
tion of the Constitution as it has been construed, will very 
materially affect the enforcement of the fish and game laws. 
While the 4th Amendment was still an unknown quantity, 
except to but a very few, it was customary for a game or con- 
servation warden to stop the hunter or fisherman and inspect 
his game or fish bag or automobile. If fish or game contrary 
to law were found, the violator was forthwith taken before 
court where he entered a plea of guilty and was fined or jailed. 
It is now pretty well understood that such inspection, without 
a warrant or actual consent, is in violation of the Constitution, 
and the warden will be challenged quite regularly when they 
desire to inspect for a violation of law. 
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The prosecuting officer, due to the unsettled condition of 
the law relating to searches and seizures, and the contrary in- 
terpretations put upon it by the various courts as has been 
partially pointed out, is at a loss to know just how far he may 
go in enforcing the law. While he may not wilfully wish to 
violate the Constitution, he knows that, nevertheless, he must 
use every legal means available to combat crime. He views 
with alarm the growing means, such as the telephone, the 
automobile, the aeroplane, by which the modern criminal oper- 
ates. The organization under which modern criminals go 
about their work, and the care they use in avoiding leaving 
anything by way of incriminating evidence, severely taxes the 
machinery of the police and prosecutors in maintaining peace 
and order. The prosecutor wonders whether such machinery 
will be sufficient as new and better means of law violation are 
devised. 


No one, except radical drys, wants to see general warrants 
or writs of assistance return to general use, but the search 
warrants attacked today have nothing in common with them. 
The feeling is current among many district attorneys that in 
prohibiting these two evils and establishing an immunity 
against unreasonable search and seizure, the 4th Amendment 
went further than necessary, and that the courts have been too 
strict in interpreting it. The law enforcement officer often- 
times feels that in fumigating against the germs of general 
warrants and writs of assistance, the house was burned down. 


As society has become gradually more complex, we have, 
through necessity, yielded up personal rights and privileges. 
Today, practically everything we do is regulated by law. If 
we go into business, our books are subject to inspection by in- 
come tax auditors; if we sell food, we subject ourselves to in- 
spectors to see if what we sell complies with the pure food 
law; if we operate a farm, our cattle are subject to examina- 
tion for tuberculosis; even our homes are subject to inspec- 
tion to see whether or not they are in conformity with the 
building and electrical codes. All of these and other regula- 
tions, we accept because they are for the public good. We must 
expect if the past is to teach us anything that, as the complex- 
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ity of our existence increases, we must yield more and more 
of our personal rights and liberties to regulation. The pros- 
ecutor sometimes feels that it was not the intention that the 
search and seizure clause was to be so unbending as to fail to 
properly meet present day conditions. 


Unquestionably, the tendency of the decision of late in the 
interpretation of search and seizure is inclined to strictness. 
Whether such interpretations will eventually eliminate for all 
practical purposes the use of the search warrants and will pro- 
hibit practically all searches without a warrant, time only will 
tell, but it is the opinion of the author of this article that such 
time is fast approaching, if it is not here. 

GLENN D. ROBERTS, 
Madison, Wisconsin 




















THE DEFINITION OF NEGLIGENCE AND THE 
STANDARD OF DUE CARE IN 
WISCONSIN.! 


When in 1853 the Wisconsin Supreme Court in the case of 
Richards v. Sperry”, was for the first time confronted with the 
problem of laying down a test of liability for an inadvertent 
act on the part of the defendant resulting in injury and damage 
to the plaintiff, the court said that, if the defendants “used the 
same degree of care men commonly do, when engaged in such 
employment under similar circumstances,” they could not be 
held liable; and that, “in all cases what constitutes ordinary 
care, must be determined with reference to the nature of the 
act done, and the circumstances attending it.” Since then the 
court has been confronted with this same general problem al- 
though often clothed in various and sundry guises, innumer- 
able times. It is noteworthy, however, that, although the pre- 
cise text of the definition of negligence in Richards v. Sperry 
has often been altered yet the same essential elements of this 
definition have almost without exception been present in the 
many type definitions sustained, laid down, or developed by 
this court. 


With the above as a basis it is the aim here to discuss the 
following in the light of the Wisconsin cases: (1) The fam- 
iliar definitions which have been recognized most often by the 
Supreme Court of Wisconsin along with a brief discussion of 
the stock phrases used in such definitions, namely: (a) “mass 
of mankind,” (b) “usually or ordinarily,” and (c) “the same 
or similar circumstances”; (II) the care of the ordinary pru- 
dent man analyzed in respect to certain limited, peculiar fact 
situations which affect the standard of care required; (III) 
the so-called “degrees” of negligence with which the supreme 
court has wrestled these many years; and (IV) The flexibil- 
ity of the standard of ordinary care in regard to particular 





1 This article is the result of a study made in a seminar in the law of Torts in the 
University of Wisconsin Law School. 
22 Wis. 216. 
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mental characteristics on the part of the party whose acts is 
being tested for negligence. Inasmuch as the text book writ- 
ers, and other authorities are in hopeless conflict as to the 
purely theoretical interpretations to be given the above out- 
lined propositions, it will be the purpose here to base our dis- 
cussion on the actual Wisconsin decisions and remain as thor- 
oughly practical and unspeculative as possible. 


I 


Webster gives as a simple definition of the word negligence 
the following: “Negligence is the lack of due care.” Obviously 
this would be an unsatisfactory definition to give to the jury 
to use as a standard, and therefore the courts have been 
obliged to enlarge upon this concept by saying: “Negligence is 
the failure to exercise that degree of care that the great mass 
of mankind ordinarily exercises under like or similar circum- 
stances.’”* This definition is the one most often submitted to 
the jury by trial courts and most often approved or quoted by 
the Wisconsin Supreme Court. It is not only a definition of 
the word “negligence” but includes in its context a definition 
of the term “due care” in its phrase “that degree of care which 
the great mass of mankind ordinarily exercises under like or 
similar circumstances.” 


A 


Frequent alterations of the phrase “great mass of man- 
kind” are, “men of ordinary care and prudence,’ “persons of 
ordinary prudence and intelligence,””’ “great majority of man- 
kind,’”® “men of ordinary sense and discretion,’ “great 
majority of men,’* “majority of persons,’”® “ordinarily pru- 
dent men,” “ordinarily careful persons,’ “person of ordin- 
ary prudence and skill,” and “person of ordinary intelligence 





3 Astin v. Ry. Co., 143 Wis. 477, 128 N. W. 265: Harper v. Holcomb, 146 Wis. 183, 
130 N. W. 1128. 

* Innes v. City of Milwaukee, 96 Wis. 170, 70 N. W. 1064. 

5 Coppins v. Town of Jefferson, 126 Wis. $78, 105 N. W. 1078. 

© Warden v. Miller, 112 Wis. 67, 87 N. W. 828. 

* Butler v. Ry. Co., 28 Wis. 487. 

5 Olwell v. Milw. St. Ry. Co., 92 Wis. 330, 66 N. W. 362. 

® Bright v. Barnett Record Co., 88 Wis. 299, 60 N. W. 418; Seymour v. Lake, 66 Wis. 651, 
29 N. W. 554; McClure v. Sparta, 84 Wis. 269, 54 N. W. 337. 
10 Wheeler v. Town of Westport, 30 Wis. 392. 
11 Gray v. Ry. Co., 139 Wis. 419, 121 N. W. 142. 
12 Case v. Blodgett, 111 Wis. 655, 87 N. W. 826. 
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and prudence.” As is pointed out in the cases of Stafford v. 
Chippewa Valley Elec. Co.“* and Hanlon v. Milw. E. R. and L. 
Co.” the terms “ordinarily prudent men,” “the great mass of 
mankind,” “a person of average prudence,” “great mass or 
great majority of mankind,” and “a man of ordinary care and 
prudence” are “entire equivalents” and may be properly used 
interchangeably. This is for practical purposes undoubtedly 
true and the use of any of the phrases above set forth would 
undoubtedly leave synonymous impressions in the juror’s 
mind. On the other hand such a phrase as “such care as a per- 
son would ordinarily use’”’’* has been held to be inaccurate and 
to constitute reversible error. Also an instruction which on its 
face permits “the jury to use as a standard their ideal of what 
a conductor ought to be, instead of that which he customarily 
is, as ascertained by actual human experience and common 
knowledge” is error as decided in the case of Dehsoy v. Milw. 
Elec. Ry. and Light Co." 

As a matter of fact this portion of the definition is not as 
important as would appear from the stress laid upon it by 
the cases, because the full import of the words of the particu- 
lar phrase under discussion are seldom realized to their full 
extent. The average juryman uses as his standard not what 
“the great mass or majority of mankind would do,” but ra- 
ther what he thinks he himself or his acquaintances would 
have done under the same or similar circumstances. Appar- 
ently then this particular phrase of our stock definition is very 
flexible and pliable and involves no great difficulty or problem; 
and any phrase which calls to the juror’s mind the question 
of, “What would I as an average, ordinary, reasonable man 
have done in the defendant’s place?” is sufficient. The use 





18 Hudson v. Ry. Co., 107 Wis. 620, 83 N. W. 769; Ward v. Ry. Co., 29 Wis. 144. 

44110 Wis. 331, 85 N. W. 1036. 

%118 Wis. 210, 95 N. W. 100. 

16 Duthrie v. Town of Washburn, 87 Wis. 231, 58 N. W. 380; Hennesey v. Ry. Co., 99 
Wis. 109, 74 N. W. 554. 

17110 Wis. 412, 85 N. W. 973. The instruction assailed by the court, although in a 
case involving proximate cause was as follows: “. . . it must appear to your satisfaction 
from a preponderance of the evidence that it might reasonabaly have been expected by such 
conductor, in the exercise of ordinary care as a man of intelligence, having the knowledge that 
may be reasonably expected and ought to have been had in doing such work, that such accident 
might probably result from his conduct.”—(at p. 414). The supreme court said, “In apply- 
ing the law of negligence, the jury should have fully in mind that the duty demanded is that 
care and foresight, and only that, which the great mass of mankind, or the type of that mass, 
the ordinarily prudent man, exercises under like circumstances.’’—See also: Hudson v. Ry. Co., 
107 Wis. 620, 83 N. W. 769; Nass v. Schultz, 105 Wis. 146, 81 N. W. 133. 
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of these words in an instruction to a jury would probably not 
be sustained,’* but nevertheless we believe that this is, prac- 
tically speaking, all that the usual instruction really conveys 
to the juror’s mind. 


B 


A summary review of the Wisconsin negligence cases tends 
to show that the words “usually” and “ordinarily” are used 
synonymously and interchangeably. In many instructions of 
the trial courts the words have been omitted entirely, and 
the supreme court has held it not to be reversible error’— 
although in Palmer v. Schultz® such omission was held to 
be inaccurate. A closer examination of the cases, shows the 
supreme court omitting both of these words “usually” and 
“ordinarily” in formulating its own definitions of negligence 
independent of the trial court’s instructions.” As the court said 
in the case of Palmer v. Schulz,” “Persons of ordinary care 
and prudence may do negligent acts, so that the real ques- 
tion, after all, is not what a person of ordinary care might 
have done if placed in the situation the decedent was placed 
in here, but what would such a person ordinarily do if placed 
in such a situation? On the other hand, the possibility of 
injury resulting from such an instruction is remote. The dis- 
tinction between the correct definition and that here given is so 
refined that it is not apt to mislead the ordinary jury.” (Italics 
our own.) 


Cc 


The Wisconsin Supreme Court has almost without excep- 
tion adhered to the doctrine as laid down in Richards Vv. 
Sperry,” that, “ordinary care must be determined with refer- 
ence to the nature of the act done and circumstances attend- 
ing it.”” Some phrase containing the general import of this 
rule from Richards v. Sperry has always been held essential 
to a jury charge defining negligence when reviewed by the 





18 Dehsoy v. Milw. Ry. Co., supra, n. 17. 

19 Coppins v. Town of Jefferson, 126 Wis. 518, 105 N. W. 1078. 

27° 138 Wis. 455, 465, 120 N. W. 348. 

21 Clemens v. State, 176 Wis. 289, 185 N. W. 209; Gray v. Ry. Co., 139 Wis. 419, 121 
N. W. 142. 

2 Supra, note 20. 

3 Supra, note 2. 
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supreme court. The words most frequently used to convey 
such import have been “the same or similar circumstances.” 
However, numerous cases show that the use of other synony- 
mous terms is permissible, e. g., “Such caution and pru- 
dence as the great majority of mankind observe in their own 
business and concerns,”” “in a like or similar situation,” 
“under the particular circumstances of the cases,”” “under 
similar circumstances,” “about the same or similar affairs, 
in similar circumstances,”” “in the transactions of human 
life,” “. . . in any given case.”™ From the above the theor- 
ist might well question the statement that the Wisconsin court 
has steadfastly defined negligence in reference to the “nature 
of the act done,”* for it will be observed that some of the 
phrases used speak only from the standpoint of “the circum- 
stances attending” the act; but a practical analysis of the 
various words used in respect to the proposition here under 
discussion, will show that there was very slight chance of 
the jury having been misled in light of the facts of each 
particular case. The court has, however, condemned the in- 
structions “exercised . . . in their own daily affairs” with- 
out qualification or limiting it to the same or similar circum- 
stances.* “Care should be taken to give the correct standard 
in the abstract, and to apply it relatively to the particular 
facts. Such expressions as ‘a person or persons of ordinary 
care ordinarily exercise,’ or ‘such care as men of average pru- 
dence or the great mass of mankind ordinarily exercise,’ are 
right as abstract propositions but to render them correct rela- 
tive to the particular state of facts the elements should always 





24 Rhyner v. City of Menasha, 107 Wis. 201, 83 N. W. 303; Stafford v. Chippewa Valley 
Elec. Co., 110 Wis. 331, 85 N. W. 1036: Sufferling v. Heyi, 139 Wis. 510, 121 N. W. 251; 
Clemens v. State, 176 Wis. 289, 185 N. W. 209; and numerous other cases. 


2% Wheeler v. Town of Westport, 30 Wis. 392. The test of “in their own business and 
corncerns” is a most unusual one and was probably adopted from Story’s work on BAILMENTS 
—See Sect. 11, 9th ed. As far as can be determined no subsequent Wisconsin case has used 
this identical! phrase. Although the supreme court sustained this instruction as given by the 
trial judge, yet Chief Justice Dixon in his opinion clearly points out that all the facts, 
conditions and circumstances surrounding the act must be taken into account. Strictly construed 
the phrase in question does not permit the jury to do this, and seems to us to be analogous 
to the instructions overruled in the cases of Boelter v. Ross Lb’r. Co., 103 Wis. 324, 79 N. W. 


243; and Riyner vy. City of Menasha, 107 Wis. 201, 83 N. W. 303—see text, infra. 
26 Griebenow v. Ry. Co., 169 Wis. 12, 171 N. W. 664. 
27 Ward v. Ry. Co., 29 Wis. 144. , 
23 Innes v. City of Milwaukee, 96 Wis. 170, 70 N. W. 1064. 
2° Sladky v. Marinette Lb’r. Co., 107 Wis. 250, 83 N. W. 514. 
30 Dreher v. Town of Fitchburg, 22 Wis. 675. 
31 Read v. Morse, 34 Wis. 315. 
32 Richards v. Sperry, 2 Wis. 216. 
33 Nass v. Schultz, 105 Wis. 146, 81 N. W. 133. 
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be added of ‘under the same or similar circumstances.’ ”™* 
It is clear, therefore, that any technical difficulty can be 
avoided in respect to the requirement that, “in all cases what 
constitutes ordinary care must be determined with reference 
to the nature of the act done, and the circumstances attend- 
ing it’ by the use of the simple terms “in the same or similar 
circumstances” without any alteration, refinement, or enlarge- 
ment thereof. 


In such cases as Hasbrouck v. Armour® and Bugajski v. 
Milw. Western Fuel Co.," the court has apparently departed 
from the stock definition before cited. In the former case 
the court said, “Negligence in law consists in the omission 
or inadvertently wrongful exercise of a duty, which omission 
or exercise is the legal cause of damage to another.” Justice 
Timlin who wrote the opinion in the Hasbrouck case immedi- 
ately after laying down this broad, sweeping, general state- 
ment hastens to qualify it by adding, “The duty is, not to 
never fail, but not to fail under such circumstances that a 
reasonably prudent person might infer injury, as a natural 
and ordinary consequence of such failure, to one to whom the 
duty is due.” The first statement taken in itself may be ob- 
jected to on the ground that it is too broad, inasmuch as the 
wrongful exercise of any duty is not necessarily negligence. 
But when we take that definition or statement with its qualifi- 
cation as given, we have, practically entire, the type definition, 
viz., “Negligence is a failure to exercise that degree of care 
ordinarily exercised by the great mass of mankind under like 
or similar circumstances,”—dressed up in different clothing, 
to be sure, but containing practically the same elements. 


However, the definition used in Hasbrouck v. Armour® 
does introduce two elements necessary to constitute actionable 
negligence, which the stock definition does not specifically 
mention, but which are absolutely essential before actionable 





™ Supra, note 33 at p. 151. 

% Richards v. Sperry, supra, note 2. 

%139 Wis. 357, 121 N. W. 157. 

37158 Wis. 454, 149 N. W. 277. “ . it is a breach of duty denominated failure to 
exercise ordinary care, and the proximate relation of such failure to the injury, which con- 
stitutes actionable negligence, and not, necessarily, any mere physical act.’ 

* At p. 362. 
%* Supra, note 36. 
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negligence may be found—(1) There must be a breach of a 
duty on the part of the actor; (2) there must be a proximate 
relation between the negligent act and the injury. Although 
it is firmly fixed in every legal mind that there must be a 
breach of a duty“ by the actor before negligence is estab- 
lished, and this idea is always conveyed to the jury either 
expressly or impliedly, we believe that it would be clearer 
and at least more academically perfect if this condition were 
included as a part of the stock definition. Thereby giving 
the jury something more substantial than the mere connota- 
tions which the words in the stock definition are said to 
carry. The second point, i. e., the proximate relation, is just 
as necessary in a final analysis, as is the breach of a duty. 
But it is usually taken up by the courts under a separate head, 
i. e., proximate causation.“ Thus in a negligence case the jury 
is first asked if the conduct of the party was negligent. Then 
if this is established, the jury is asked—Was the act of the 
defendant the proximate cause of this injury? This last is )/ 
necessary to establish liability of the party, but not absolutely 
necessary to establish negligence. Thus by splitting the mat- 
ter up in this manner, it is not necessary for the Wisconsin 
court to make any mention of causal relation in its primary 
definition of negligence. It is also to be assumed throughout 
that the phrases “ordinary care” or “the care of the ordinary 
prudent man” or like or similar phrases carry with them 
not only the essential connotation of a duty owing from the 
defendant but also the two propositions: (1) Would a reaso- 
able man have anticipated injury to another in the light of 
the facts of the case?—the realizable, reasonable risk; and 
(2) Did the defendant act under the circumstances as a reason- 
able man would (and sometimes even should) have acted?” 





*# Duty as referred to in this connection means a legal duty, and it must be remembered 
that mere carelessness, breach of moral duty, or unethical conduct, where defendant is under 
no obligation to the other party, does not amount to actionable negligence. 

“ Berrajato v. Exner, 194 Wis. 149, 216 N. W. 165. 

42 Lockwood v. Belle City Ry. Co., 92 Wis. 97, 113, 65 N. W. 866—‘‘Where there is a 
want of such care as persons of ordinary prudence observe in the performance of duty, the 
same has been designated by this court as ‘ordinary negligence’; and that includes not only 
mere inadvertence or inattention to duty resulting in an injury to another, but also a want otf 
the means or capacity to prevent such injury when the same is known to be imminent.” 








216 WISCONSIN LAW REVIEW 


II 


After this brief review of the stock phrases used in de- 
fining negligence, it shall now be shown how the definition 
of negligence is applied to limited, peculiar fact situations, 
particularly as they affect the standard of care in the various 
situations. 


A 


The first question to be discussed is, How far may the 
party justify his conduct by showing that it is the custom 
of those engaged in the same practice or business to conduct 
themselves likewise? The problem is one of getting before 
the jury a practice peculiar to a certain specific class or 
group, so that the jurors may determine from the usual con- 
duct of the members of such class or group as a whole, what 
the standard of care in the particular case should be.“ 


“The general rule is that evidence of custom bearing on 
the fact of negligence when such a fact is in issue, is ad- 
missible.”** This general rule began to take form as early 
as the case of Spaulding v. Ry.” It was rapidly developed into 
its present form, and we find a clear statement of the modern 
conception of the rule in Yazdzewski v. Barker* where it 
was held, “If the employer furnish such a place or appliance 
as is in general use among employers of ordinary caution 
and prudence, in the same line of business uder the same cir- 
cumstances, he has discharged the duty imposed upon him.” 


This general rule has from the outset in Wisconsin been 
subject to two possible exceptions: (1) Such evidence can- 
not be allowed to contradict common knowledge ;" or, (2) to 








43 Simmonds v. City of Baraboo, 93 Wis. 40, 44; 67 N. W. 40—‘At the foundation of 
the rule lies the idea that the act constituting the subject of the custom is one in respect 
to which the manner of doing it is not a matter of common knowledge.’’—See also Crouse v. 
Ry. Co., 104 Wis. 473, 483; 80 N. W. 752. 

44 Simmonds v. Baraboo, 93 Wis. 40, 44: 67 N. W. 40. 

4°30 Wis. 110. In this case the action was brought against defendant R. R. Co. for 
damage alleged to have been caused by the defendant’s failure to provide sufficent spark 
arresters on their locomotive engines. The court said, ‘‘The companies, in the construction of 
their engines are bound not only to employ all due care and skill, for prevention of mischief 
arising to the property of others by the emission of sparks or any other cause, but they are 
also bound to avail themselves of all the discoveries that science has put within their reach 
for that purpose, provided they are such as under the circumstances it is reasonable to require 
the company to adopt,”’—at page 121. 

46131 Wis. 494, 498; 111 N. W. 689. 

47 Simmonds v. Baraboo, 93 Wis. 40, 67 N. W. 40: Crouse v. Ry. Co., 104 Wis. 473, 
80 N. W. 752. 
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prove a custom which is so obviously dangerous to life and 
limb as to be at once recognized as such by all intelligent 
persons.* 


1 


The first exception to the custom rule which we have here 
taken the liberty to call “the common knowledge exception” 
is clearly based on the proposition of trial court expediency, 
since it enables the trial judge to say in passing on the ad- 
missibility of evidence, “No, I cannot admit this evidence. 
Every juryman knows that fact, and to permit its proof here, 
as evidence, would only slow up the trial.” It is undoubtedly 
the function of the trial judge in admitting or excluding evi- 
dence to decide whether or not a custom, which one of the 
litigants seeks to prove is so common as to be known to all 
jurors. This is well illustrated by the case of Simmonds V. 
Baraboo*® where the Wisconsin Supreme Court held that it 
was proper for the trial judge to exclude evidence of the 
method of piling or loading wood on a wagon, saying, “It is 
the judgment of the court that the admission of evidence of 
the customary way of doing an act so common, so ordinary, 
and so usual as that of loading and hauling wood is within 
the exception to the general rule admitting such evidence.” 
In short then this “common knowledge exception” to the 
general rule is not in reality an exception at all, since the 
jury is already possessed of the knowledge which counsel 
desires to consume valuable time in presenting in evidence. 


2 


The “obviously dangerous” exception to the general rule 
as to the admissibility of evidence of the customary way of 
doing things in a given business or practice calls for but 
little comment. If the custom is obviously dangerous to the 
ordinary careful employer,” the fact that other employers 
in the same business are negligent is no excuse to the de- 
fendant. Just as a trial judge has the power to say after 


48 Willette v. Rhinelander, 145 Wis. 537, 546; 97 N. W. 563; Yasdzewski v. Barker, 
131 Wis. 494, 498; 111 N. W. 689. 

#93 Wis. 40, 45; 67 N. W. 40. 

*® Vacdzewski v. Barker, 131 Wis. 494, 498; 92 N. W. 563. 
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both parties have rested and all evidence is in, “The facts 
of this case clearly point to highly dangerous and careless 
conduct on the part of the defendant and I must find him 
guilty of negligence as a matter of law”; so he can say to a 
litigant seeking to have admitted in evidence a common, 
general practice in a single business, “No, this cannot be 
admitted, for I hold that it is obviously dangerous.” Thus, 
where the question was whether the defendant was negligent 
in employing a boy twelve years of age to give signals for 
the hoisting of coal buckets upon a coal dock, it was held 
that no custom or usage of employing boys of such tender 
years in such a dangerous position could be upheld.” The 
Wisconsin cases which apply this “obviously dangerous” ex- 
ception can hardly be considered in perfect accord,” but it 
would seem that the problem of determining just when a 
custom is obviously dangerous is individual and distinct to 
each case in the light of its own particular facts, and no in- 
fallible, ironclad rule applicable to all situations as they come 
up can be laid down. 


However, in spite of the fact that such clear exceptions 
to the rule as given exist in Wisconsin, the supreme court 
in cases where the facts did not bear upon such exceptions 
almost invariably lays down the broad sweeping rule that, 
“When a person is charged with such [actionable] negli- 
gence, and it is shown that his conduct came up to the standard 
of persons generally, in the same business, under the same 
circumstances, neither jury nor court has a right to say that 
such a way is a negligent way from any legal standpoint.”™ 
While it is true that in this case and others of its kind the 
court was not faced by “customs” which fell in either one 
or the other class of exceptions above set forth, yet the prac- 





51 Molaske v. Ohio Coal Co., 86 Wis. 220, 56 N. W. 475. 

52e. g.: While in the case of Pier v. Ry. Co., 94 Wis. 356, 68 N. W. 464, it was said 
that evidence of the customary way brakemen alight from trains was admissible in determin- 
ing the question of the negligence of the employee of the defendant company, yet in the case 
of Colf v. Ry. Co., 87 Wis. 273, 58 N. W. 408, where the defendant sought to put the same cus- 
tom in evidence to prove the same thing, the court held that it was not admissible. Cases 
previous to the Colf case had been in some discord—Hinton v. Ry. Co., 65 Wis. 323, 27 
N. W. 147 and Mulcairns v. Janesville, 67 Wis. 74, 29 N. W. 565. All confusion on the 
question was apparently ironed out by the supreme court in Boyce v. Wilbur Lbr. Co., 119 
Wis. 642, 97 N. W. 563, when the court ——- overruled the Colf case, supra, in so far 
as it was in conflict with the former leading 
53 Innes v. City of Milw., 96 Wis. 170, 74: 70 N. W. 1064. 
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tice of laying down a broad general rule of the above sweep- 
ing type is certainly not to be commended. The court has 
developed two well established and clearly defined exceptions 
to the general rule as above set forth, namely, (1) the “mat- 
ter of common knowledge” exception, and (2) the “obviously 
dangerous” exception, and it is difficult to see why they should 
not at all times accompany a statement of such general rule. 
Not to do so tends toward confusion and misinterpretation 
of the otherwise clear and well settled “custom” rule. 


A peculiar type of these “custom” cases is the malpractice 
cases, where the generally recognized rule is: “When a phy- 
sician exercises that degree of care, diligence, judgment, and 
skill which physicians in good standing of the same school 
of medicine usually exercise in the same or similar localities 
under like or similar circumstances, having due regard to 
the advanced state of the medical or surgical science at the 
time, he has discharged his legal duty to his patient.’”™ Such 
a test as this tends to bring the standard down closer to the 
individual actor himself, than do even the “custom” cases. 
The limitations touching on the standard of care laid down 
in the malpractice cases, viz: “the same or similar localities,” 
“the same school of medicine,” and “physicians in good stand- 
ing” are more individual and liberai than that of “men en- 
gaged in the same business under the same er similar cir- 
cumstances,” of the “custom” cases. While the custom cases 
do in some instances include the phrase “in the same or 
similar locality,” yet where the question of admitting the 
evidence of a custom in a particular narrow locality has 
squarely confronted the court, it has invariably balked.® 
From a theoretical point of view, the standard test used in 
malpractice cases might be objected to on the grounds that 
it fails to provide for those exceptions so essential to the 
similar rule in the “custom” cases; but practically speaking 
the “common knowledge” exception as well as the “obviously 
dangerous” exception are taken care of by requiring that 
the defendant’s conduct also must be considered “with due 





5 Jaeger v. Stratton, 170 Wis. 579, 581; 176 N. W. 61. 
% Olwell v. Skobis, 126 Wis. 308; 105 N. W. 777. 
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regard to the advanced state of medical and surgical science” 
and “skill which physicians in good standing use.” 


As in the case of Kuechler v. Volgman,™ the plaintiff was 
diagnosed and treated by the defendant, a chiropractor. The 
defendant pronounced the trouble as an inflammation of the 
stomach and treated it as such. The treatment did no good, 
and subsequently another physician found that the plaintiff 
was suffering from a tumor at the base of the brain. When 
the plaintiff sued the defendant for malpractice, the defense 
was, that the defendant had used the same skill, etc., as was 
common among others in good standing of the same school 
of medicine, etc., in his community. The supreme court, how- 
ever, decided that this was applicable only in his treatment 
of the ailment, but if he assumed to diagnose the case, “he 
must exercise the care and skill in so doing that is usually 
exercised by a recognized school of the medical profession.” 
Thus the fact that the diagnosis was such as other chiroprac- 
tors of good standing in his community would have made, 
did not excuse the defendant, because he did not have “due 
regard to the advanced state of the medical profession.”™ 


B 


We come now to a group of cases which illustrate clearly 
that the amount of care required of an ordinary prudent man 
is not a fixed, immovable standard, but rather a flexible, 
pliable scale which is commensurate in each instance with the 
particular circumstances of each case as determined by, (1) 
the emergency situations, arid (2) the character of the in- 
strumentality. 


The flexibility and waxlike character of the amount of 
care required of the ordinary prudent man is well illustrated 
in the emergency cases. The rule that, “Under such circum- 
stances [emergencies] a person is not held to the strict ex- 
ercise of ordinary care, for there is no time for the exercise 





180 Wis. 238; 192 N. W. 1015. 

5? Nelson v. Harrington, 72 Wis. 591, 598; 40 N. W. 228. ‘“‘The proposition that one 
holding himself out as a medical practitioner and as competent to treat human maladies, who 
accepts a person as a patient and treats him for disease, may, because he resorts to some 
peculiar method of determining the nature of the disease and remedy therefor, be exonerated 
from al! liability for unskillfulness on his part, no matter how serious the consequences may 
be, cannot be entertained.” 
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of judgment, and deliberate action upon it. . . . In such situ- 
ations action is instinctive rather than deliberate, and for 
that reason a failure to take the best means of escape is not 
necessarily negligence’®*® is very well settled in Wisconsin 
and while it apparently cuts down the amount of care re- 
quired, and the proper method by which it is exercised, in 
comparison with the ordinary case, yet the standard is the 
same in these emergency cases as in the ordinary case; be- 
cause it is still that degree of care which an ordinarly pru- 
dent person would exercise, on finding himself in the same or 
similar circumstances. Therefore, an instruction by a trial 
court in an emergency case to the effect that the defendant 
is not to be held to that standard of care which the great 
mass of mankind ordinarily exercise, would be clearly erron- 
eous. Although the statement of the true rule seems very 
simple and clear indeed, it is much more difficult in practical 
application ; because it asks the juror to, in effect, place him- 
self in the circumstances which surrounded the defendant 
and then determine if the defendant acted reasonably. It is 
clear from the cases that the defendant was not bound to 
find or act in the best way to avoid injury, only that he act 
in a reasonable manner,” and it is hard indeed for a juror 
to eliminate from his mind all those elements of “hind sight” 
which keep telling him that the defendant should have done 
so and so to avoid the accident. 


We may compare this standard of due care then to an 
ordinary thermometer. In the emergency cases just briefly 
discussed the “mercury,” i. e., the amount of care necessary 
to meet the standard of ordinary care, approaches zero, 
while the “mercury” in the cases which involve the use 
and operation of dangerous instrumentalities and the 
creation of obviously dangerous situations, which are about 
to be discussed rises to a height approaching the boiling point. 
To illustrate: While Y, a delivery boy, was driving a delivery 
wagon for his master, X, a thill broke and the horse started 
to run away. Y tried to stop the horse by pulling on the 





58 Parkes v. Lindemann, 161 Wis. 101, 108; 151 N. W. 787. 
°° Sharkey v. Shurman, 170 Wis. 350, 174 N. W. 912; Williams v. Duluth Ry. Co., 169 
Wis. 261, 171 N. W. 939. 
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reins, but when one of the reins broke he jumped from the 
wagon and let the horse go. Subsequently the horse ran into 
C, the plaintiff, injuring him. The supreme court held that 
the following instruction to the jury was a correct statement 
of the law: “You will also consider that when one is suddenly 
put in a position of danger requiring one to act quickly and 
determine his course of conduct in order to avoid injury to 
others or to himself, it is not necessary that he take the course 
that in retrospect seems would have been wisest or safest. If 
the boy exercised his own judgment as to the best means of 
avoiding injury, and acted upon it, that is sufficient, although 
it now seems likely that had he acted otherwise, he might have 
avoided injury to the plaintiff.’”” 


On the other extreme we have the following situation: 
A decides to go deer hunting and employs B to go out and 
drive in the deer to a blind where he is situated. By a pre- 
determined plan of procedure B is not to return to the im- 
mediate vicinity of the blind for some period of time. He 
nevertheless returns shortly. A hears B rustling through the 
brush, sees his brown cap, and thinking him a deer, shoots 
and wounds him.” A is clearly liable to B for negligence, be- 
cause in spite of the fact that it might be said that it was 
not reasonable for him to anticipate the presence of any hu- 
man within the range of his gun; yet he held in his hand an 
obviously dangerous instrumentality and was bound to exer- 
cise a very great amount of care. 


In both the above cases the standard of care required of 
each of the actors is exactly the same, that is “the care which 
an ordinarily prudent person would have exercised under the 
same or similar circumstances.” True, the actual amount of 
care required differs greatly in each instance. In the hunter 
case the defendant must have realized that the consequences 
arising out of the act of shooting were likely to be extra- 
ordinarily dangerous and precarious, and a man in his posi- 
tion is required to use care commensurate with the “danger” 
of his act. However, an instruction by the trial court in such 





© Sharkey v. Shurman, 170 Wis. 350 at 352; 174 N. W. 912. 
“ Harper v. Holcomb, 146 Wis. 103, 130 N. W. 1128 
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a case as the above deer hunter case that the defendant, “un- 
der the circumstances must use extraordinary care” is erron- 
eous.” The defendant need exercise only the care of the ordi- 
narily prudent man under like or similar circumstances. How- 
ever, some of the earlier Wisconsin cases are not at all in 
accord with the principle as here discussed. For an example 
in the old case of Butler v. Ry. Co.,” the court said that “the 
law requires from all persons, including those who render 
gratuitous services, at least ordinary care for the safety of life; 
from those who render service for compensation, great care; 
and from those whose business or occupation necessarily in- 
volves great risk of life, it demands a peculiar degree of vigil- 
ance and sagacity sometimes called utmost care.” A summary 
review of later cases which have cited this Butler case fails to 
disclose any express statement overruling the division of 
“care” there used, but it is interesting to note that the court 
in the case of Felschneider v. Ry. Co.“ said that the way to 
show that proper precautions had been taken by the defendant 
company to prevent injury was “to show that the employers 
operated the train in the usual and customary way, and took 
all precautions which trainmen in charge of such trains us- 
ually use to prevent such accidents” (i. e. ordinary care un- 
der the circumstances). Here is an apparent conflict. The 
first case would seem to violate what was just said about the 
standard of care being fixed in all cases; it would appear to 
conflict with the clear rule laid in Read v. Morse® that one 
who employs fire (certainly a dangerous instrumentality) 
“under circumstances which render it specially dangerous,” 
is held only to “The caution which persons of ordinary pru- 
dence would exercise in any given case.” But the conflict is 
more a mere difference of terms than it is difference in prac- 
tical meaning; for the court in both Harper v. Holcomb” 
and Reed v. Morse” points out that “ordinary” care required 
under the circumstances is an unusua! amount of care—though 
the Harper case specifically holds the instruction that “the 





® Supra, note 61. 

6328 Wis. 487. 

122 Wis. 423, 99 N. W. 1034. 
® 34 Wis. 315. 

Supra, note 62. 

* Supra, note 65. 
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defendant is required to use the utmost care” as erroneous. 
The rule as used in the Harper case would seem the less liable 
to confuse a juror—because an instruction to the effect that 
a person in a dangerous business is required to use the “ut- 
most” or “highest degree” of care, is apt to leave in the juror’s 
mind the impression that the defendant must use every pos- 
sible means to prevent injury—and this is certainly not true 
for as the case of Kreider v. Wis. River Co.," in effect points 
out that an employer is not guilty of negligence merely be- 
cause he does not adopt the best or most approved way, if 
in the exercise of ordinary care and prudence, he adopts the 
ordinary way. 


Ill 


Up to this point the discussion has referred only to that 
so-called “degree” of negligence which the Wisconsin court 
calls “ordinary negligence.” Even in comparatively late de- 
cisions” the Wisconsin Supreme Court has repeatedly classi- 
fied negligence in the three classes of (1) slight, (2) ordi- 
nary, and (8) gross negligence. This system of classification 
was undoubtedly taken over into the law of negligence from 
the law of bailments. With Justice Story’s work on Bail- 
ments® as an authority the court like so many other state 
courts has for years been repeating this classification of the 
“degrees” of negligence, and the cases maintaining such dis- 
tinction are too numerous to mention.” In Astin v. Ry Co.” 
the court said: 


. . . there are three degrees of negligence, viz: slight, ordinary, 
and gross. The first is ‘an absence of that degree of care and vigil- 
ance which persons of extraordinary prudence and foresight are 
accustomed to use.’ It has the element of inadvertence, but dam- 





#110 Wis. 645, 86 N. W. 662; Acc. Spaulding v. Ry. Co., 30 Wis. 110. 

© Astin v. Ry. Co., 143 Wis. 477, 128 N. W. 265; Clemens v. State, 176 Wis. 289, 
185 N. W. 209. 

7 Story on BAILMENTsS (6th ed.) Sect. 11-17: See also Stucke v. Milw. and Miss. Ry. 
Co., 9 Wis. 202, where the court said, ‘‘Judge Story in his work on BatLMENTS says there are 
three degrees of diligence, and defines ordinary negligence to be the want of ordinary diligence, 
slight negligence the want of great diligence; and gross negligence the want of slight diligence. 
—at p. 212.—However, with the duty of the bailee in the various types of bailments, this 
article is not concerned. 

7 Lockwood v. Belle City Ry. Co., 92 Wis. 97, 65 N. W. 866—‘Such a classification 
may not be the most philosophical or accurate, but it is such as was firmly established in the 
jurisdiction of this state long before any who now occupy this bench became members of this 
court.”—at p. 112. 

72143 Wis. 477, pp. 483-484; 128 N. W. 265. 
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aging results for failure to abstain therefrom are damnum absque 
injuria, while the party injured, and so failing and thereby con- 
tributing in a remote degree to his injury, is not precluded by that 
alone from obtaining judicial redress, 

In the second degree of negligence, as its name signifies, there 
is inadvertence, in that the guilty party in the particular situation, 
fails to exercise such care as the great mass of mankind ordinarily 
exercises under the same or similar circumstances. Injuries to per- 
sonal or property right of one, proximately caused by failure of an- 
other to exercise such degree of care as regards the safety of that 
one’s rights, are actionable, he not being efficiently at fault, in 
being guilty of some want of ordinary care contributing to the 
injury. 

The third degree of negligence is gross negligence, so-called. 
It has for its name somewhat of a misnomer, in that the fault is not 
characterized by inadvertence, in the lexical sense, at all. As in 
the first and second degrees such element must be present and 
dominant, in the third it must be absent. The wrong is character- 
ized by an absence of any care on the part of a person having a 
duty to perform to avoid inflicting an injury to the personal or 
property rights of another, by recklessly or wantonly acting or fail- 
ing to act to avoid doing such injury, evincing such an utter disregard 
of consequences as to suggest some degree of intent, to cause such 
injury. ai : 

The concept of slight negligence has caused difficulty 
mainly in cases where contributory negligence is involved. 
This so-called “degree” of slight negligence has been a most 
peculiar anomoly in the history of Wisconsin negligence cases. 
Apparently it has been but a piece of driftwood, a derelict of 
an ancient, well-meant but meaningless classification of negli- 
gence. In the old case of Potter v. Ry. Co.” the court in the 
closing words of its decision said, “Negligence, proximate or 
contributing to the injury, however slight, prevents recovery.” 
However, in Ward v. Ry. Co.“ the court hastened to rectify 
and explain this somewhat startling statement by saying: 
“If by this is understood, as was doubtless intended, any neg- 
lect or omission, however slight, to use ordinary care, or a 
slight want of such care, contributing to the injury, the ex- 
pression is quite right and no correction is required. But the 
language is not adapted to conveying this idea with accuracy. 





7321 Wis. 372. See also: Cunningham v. Lymess, 22 Wis. 246. 
™29 Wis. 144. 
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It is susceptible of a different construction, and that [is that] 
slight negligence as the lowest of the three degrees defined by 
law will defeat the action, which is incorrect.”” It is well 
settled that “slight negligence” as defined in the Astin case” 
does not constitute a cause of action or defeat recovery.” 
However, were the plaintiff to fail to exercise ordinary care 
to the slightest extent the rule has apparently been that such 
failure would defeat recovery on his part. These generaliza- 
tions are confusing to say the least. It is to be doubted whether 
the average juryman can see any difference between the two 
phrases, “slight negligence” and “slight want of ordinary 
care.” Hence the use of the latter phrase in trial court in- 
structions is certainly not to be commended. As is seen from 
the very recent Wisconsin case of Gherke v. Cochran™ the 
supreme court has now come out clearly against the use of 
such a phrase in submitting the question of contributory neg- 
ligence when it was not also used in respect to defendant’s 
negligence. 


The doctrine of “slight negligence” has apparently caused 
only difficulty in the law of negligence in Wisconsin. In vari- 
ous cases the trial judges acting under the erroneous im- 
pressions that the phrase really carried with it some legal sig- 
nificance have instructed juries that slight negligence on the 
part of the plaintiff will defeat recovery only to be reversed 
and the case sent back for a new trial with all its additional 
costs.” A total, positive abandonment of this slight negli- 
gence theory on the part of the supreme court would appar- 
ently be of considerable practical benefit. 





™ Pp. 151-152. 

7 Supra, note 72. 

™ Cremer v. Town of Portland, 36 Wis. 92; Griffin v. Town of Willow, 43 Wis. 509; 
Prideaux v. City of Mineral Point, 43 Wis. 513; Seymour v. Town of Lake, 66 Wis. 651, 29 
N. W. 554; Bloor v. Town of Delafield, 69 Wis. 237, 34 N. W. 115; Jung . a of Stevens 
Point, 74 Wis. 547, 43 N. W. 513; Astin v. Ry., 143 Wis. 477, 128 N. W. 

%_— Wis. —, 222 N. W. 304: “. . . plaintiff's conduct is to be jodeed by the same 
standards as the defendant’s conduct, when a jury is asked to determine whether either party 
has been guilty of negligence.”’—at p. 303. See alsc: Kausch v. Ry. Co., 176 Wis. 21, 28; 
222 N. W. 304, where court said, ““To submit a case in any form which calls upon the 
jury to find whether the plaintiff is guilty of a slight want of ordinary care, while calling 
upon them to find whether the defendant is guilty only of a want of ordinary care, is apt 
to give rise to the impression in the minds of the jury that there are classifications of ordinary 
care. This is not the case.’ 

™ Prideaux v. City of Mineral Point, 43 Wis. 513. 
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With the third classification, that of “gross negligence” 
which, as appears from the case of Astin v. Ry. Co.” is in 
reality not negligence at all, but a type of willful wrong, this 
article is not concerned. 


IV 


In concluding this discussion it might be well to note briefly 
what significance the court attaches to the peculiar qualifica- 
tions of the particular individual, at the time when an act oc- 
curs, in determining whether or not the person was negligent. 
This phase will be discussed under the heads, (A) Does the 
court make any allowance for the fact that the defendant 
charged with negligence is below the average in mentality? 
(B) If a person is above the average in intelligence, does the 
law require that he use this extra faculty? (C) Does the fact 
that a person’s mind is preoccupied excuse him from exercis- 
ing the same caution which he might have exercised, had his 
mind been free? 


A 


A survey of Wisconsin decisions fails to disclose any cases 
where the first proposition has been fairly faced, i. e., where 
the actor or defendant has set up as a defense against negli- 
gence, that he or she was not equal in intelligence to the 
average person and therefore could not be held to the same 
standard of care.*' The problem is, “Should the person who 
is below the intelligence level of the ordinary person be held 
to the standard of care and actions required of the average, 
when they are not capable of exercising the same judgment?” 
It is a moot question. In the negative it may be argued that 
in the cases of children, the Wisconsin court always takes 
into consideration their mental development in determining 
whether or not their actions constitute negligence, and it seems 
that on the same principles, they might take the same into 
consideration in regard to adults. On the affirmative it may 
be urged that while it is possible for the courts to submit a 
sliding scale of the care to be used in particular fact situa- 





% Supra, note 72. 
81 Negligence-—Subjective or Objective?, 41 Harvarp Law Review 1 by Warren A. Seavey. 
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tions as pointed out above, yet it is impossible for the court 
to establish such a sliding scale for the particular subnormal 
mental group of which the party setting up the mental defect 
is a member. In short, a court cannot say to a jury in the 
case of a subnormal individual as they can in a case of a 
“subnormal” state of facts: “The care required of this man 
to allow him to escape liability is less on the thermometer of 
due care than that required of ordinary individuals like you 
and me. This man is to be held liable only if he failed to ex- 
ercise that degree of care which the great mass of persons 
of his subnormal class exercises under like or similar circum- 
stances.” 


This latter view seems to be borne out when the proposi- 
tion is presented in determining whether or not a plaintiff is 
contributorily negligent. In the case of physical defects it 
would appear that these defects are part of the circumstances 
of the case which the actor must take into consideration in 
regulating his conduct.* In the cases of mental capacity and 


/ knowledge, however, the court holds that a person of mature 


age is held chargeable with the same general knowledge pos- 
sessed by the majority of mankind ;* and there is no reason to 
believe that the court would hold otherwise were the positions 
reversed and the subnormal person as defendant being sued 
for an injury resulting from his own negligent act. 


B 


In spite of the fact that the courts cannot lay down a slid- 
ing scale for subnormal persons to be tested by—a review of 
decisions shows that in many kinds of cases where the per- 
son is possessed of a peculiar kind of skill or knowledge, that 
is, super-normal] in a sense—the law demands or requires that 
he exercise this added skill or knowledge in a manner similar 
to the way other persons of this class ordinarily do. 


Good examples of the above are cases of doctors, who 
when they undertake to do an act requiring the use of their 
peculiar skill and knowledge, if injury results from such act, 





83 McKinney v. Ry. Co., 87 Wis. 285, 58 N. W. 386. 
83 Deisenrieter v. Krans-Merkel Malting Pa 97 Wis. 279, 72 N. W. 735; Osborn v. 
Lehigh Val. Coal Co., 97 Wis. 27, 71 N. W. 814. 
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the law does not ask if the defendant acted as the great mass 
of mankind would have acted under like or similar circum- 
stances, but rather, “Did he act as other physicians, of the 
same school, in the same locality would have acted under like 
or similar circumstances.” Thus in effect they are requiring 
him to use knowledge and skill not possessed by the great 
mass of mankind or by the ordinarily prudent man, but by 
his particular class. It is purely speculative as to how far 
the court would go in narrowing the bounds of the class the 
particular conduct of which is to form a standard for the par- 
ticular skilled individual in question. For an example, would 
the court hold the great eye specialist X whose skill is equaled 
by but a dozen men in the world to a standard of care usually 
exercised by that select dozen or would the much lower stan- 
dard of “what would the ordinary eye doctor of the same 
school of practice in the same locality with due regard to 
the advance of the medical science have done under like or 
similar circumstances be the test?” Just how far the scale 
will slide it is impossible to say, but one thing is certain and 
that is that a skilled individual whatever may be the basis for 
the rule, cannot escape liability in a case where he has failed 
to exercise his skill by pleading that he exercised all the care 
and prudence of the great, unskilled mass of mankind. It re- 
quires no great stretch of imagination to agree on obvious 
practical grounds that this sliding scale rule requiring one 
having extraordinary ability to use such ability in fulfilling 
his duty owed to another, is a commendable one. 


C 


We come now to the final proposition of: How will the 
preoccupation of mind of the party in question affect his posi- 
tion with regard to our thermometer of due care, in deter- 
mining whether or not he was negligent? The strongest and 
clearest authorities on this proposition in Wisconsin are cases 
involving street and sidewalk defects. In these particular 
cases the problem always comes up with the question of 
whether or not the plaintiff was contributorily negligent. In 





84 Nelson v. Harrington, 72 Wis. 591, 40 N. W. 228; Jaeger v. Stratton, 170 Wis. 579, 
176 N. W. 61; Kuechler v. Volgman, 180 Wis. 238, 192 N. W. 1015. 
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the first place, as pointed out in the case of Bohn v. City of 
Racine, “When a defect in a walk is in plain sight of the 
traveler and yet he is injured by it, that is sufficient to rebut 
the legal presumption in his favor of due care, and call upon 
him to show some reasonable excuse for not seeing the danger, 
substantially the same as if he knew of the defect.’ A view 
more favorable to the plaintiff is expressed in the case of 
Collins v. Janesville.” Where “a person knows of a dangerous 
defect in the sidewalk and is injured thereby it is presumed 
in the absence of evidence to the contrary, that he remembered 
it and was negligent, but that the presumption is rebuttable 
and gives way so readily to explanatory circumstances that 
any reasonable excuse for the forgetfulness is sufficient to 
carry the case to the jury on the question of plaintiff’s con- 
tributory negligence.” Thus, in the case of Crites v. New 
Richmond,* the proof was that as the injured person was 
traveling upon the sidewalk, an acquaintance called to him 
from the opposite side of the street; that his attention was 
thereby reasonably diverted from the walk upon which he 
was travelng, by reason whereof he stepped into a hole in the 
walk with which he was familiar, and which was in plain 
sight, and was injured. However, we might point out that 
this rebutting testimony as to reasonable preoccupation is not 
admissible in all jurisdictions; as it is in Wisconsin, and that 
in these particular jurisdictions, which are in the great mi- 
nority, a person who is injured by a defect in the street or 
sidewalk of which, it is clearly shown he knew, cannot recover 
no matter what the preoccupation or diversion.” 


To put this apparent mental qualification of the “due care” 
standard into the words of our thermometer metaphor, it 
might be said that when preoccupation in these street and 
sidewalk defect cases is proven, the preoccupation doctrine is 
then in effect a lump of ice which the court holds up to the 
bulb of our thermometer, to bring down the mercury from the 
comparatively high level of, “Did the plaintiff exercise that 





"119 Wis. 341, 345; 96 N. W. 813. 

** Citing: Crites v. New ee 38 Wis. 55, 73 N. W. 322. 

7111 Wis. 348, 356; ’ 3 Ww. 

98 Wis. 55, 73 N. W. 

8° Gilman v. Deerfield, +3 = 577; Bruker v. Covingion, 69 Ind. 33. 
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degree of care which the mass of mankind, having a knowl- 
edge of the defect as he had, would have exercised under like 
or similar circumstances ?”—to the lower level of “Did the 
plaintiff exercise that degree of care which the great mass 
of mankind, had they been preoccupied as he was, and for- 
gotten the defect, would have exercised?” 


It is probably unsafe to generalize from these “sidewalk” 
cases and to infer that in all cases distraction or preoccupa- 
tion would excuse an actor from the use of care. Much de- 
pends on the other circumstances of the case, which affect the 
degree and the probability of danger. Distraction or preoc- 
cupation may be excusable in walking on a city sidewalk, 
where as they would not be in driving an automobile or a 
spirited horse. The distraction may vary from the casual 
greeting of a friend to an urgent call for help. In short, most 
cases will depend upon their peculiar facts, all of which must 
be considered before it can be decided that the actors did or 
did not act as men of ordinary care and prudence would under 
the same or similar circumstances, 


V 


In summing up it can be said that the elements of the type 
definition of negligence have remained practically the same 
throughout the history of the Wisconsin Supreme Court; that 
evidence of the customary way of doing things is admissible 
as bearing directly on the standard of due care laid down in 
the definition; that in such cases as “emergency” cases, and 
“dangerous instrumentality” cases while the amount of care 
required varies greatly, the standard test of care remains the 
same; that the division of negligence into three degrees al- 
though held to steadfastly by the Wisconsin courts is more 
confusing than useful and in no way aids in determining what 
the standard of due care is to be; and that the mental state 
and qualification is taken into consideration, particularly where 
the contributory negligence of the plaintiff is in issue. 


Finally, it may be said, in the words of Justice Marshall,” 
our standard of due care test for negligence forms as a whole, 





Astin v. Ry. Co., 143 Wis. 477, 128 N. W. 265. 
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“A plain, consistent, definite, just system, one easily to be 
understood by professional minds of ordinary training, and 
one readily applicable when fairly explained by the trained ju- 
dicial mind, by the ordinary juries of the country, to the vari- 
ous situations liable to arise calling therefor.” 

J. H. BEUSCHER 

J. R. MODRALL 
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CONCERNING THE AMERICAN LAW INSTITUTE’S DEFINITION OF A CON- 
TRACT.—The definition reads as follows: 


“A contract is a promise or a set of promises for the breach 
of which the law gives a remedy, or the performance of which 
the law in some way recognizes as a duty.” 


Some criticism has been made of this definition by members of the 
Wisconsin bench and bar, and arguments have been advanced in favor 
of Blackstone’s definition, which also appears in Bouvier’s LAW DICTION- 
ARY, as follows: 


“A contract is an agreement between two or more parties 
to do or not to do a particular thing.” 


The attention of Professor Samuel Williston, the reporter of the 
American Law Institute upon the Law of Contracts, has been called to 
criticisms of the definition adopted by the Institute; and in support 
of the latter definition, Professor Williston wrote the chairman of the 
Cooperating Committee of the State Bar Association of Wisconsin with 
the American Law Institute, as follows: 
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Copy 
LAW SCHOOL OF HARVARD UNIVERSITY 
CAMBRIDGE, MASS. 
March 6, 1929. 
William D. Thompson, Esq., 
First National Bank Bldg., 
Racine, Wisconsin. 


My dear Sir: 


Mr. William Draper Lewis has sent me copies of your correspond- 
ence with him with reference to the Restatement of Contracts, and 
particularly the definition of it. 

I appreciate perfectly the difficulty that you speak of in trying to 

teach lawyers to use a different nomenclature from that which they 
are accustomed to; and I am always reluctant, I think perhaps as much 
sO as any one connected with the work of the Restatement, in attempt- 
ing to substitute new words to express old ideas. I think also it is of 
the greatest help to have people speak frankly, and when they don’t 
like things to say so in the plainest possible terms. This at least af- 
fords a chance for explanation which may or may not convince, but if 
not convincing may at least show that there is at least some ground for 
pursuing the course which has been taken. I therefore impose on your 
good nature the following explanation. 


1. The definition you quote from Bouvier is originally taken from 
Blackstone, and doubtless derives its familiarity from that fact. In the 
early law “contract” always meant a sale. In the Year Books it never 
means anything else. Blackstone’s illustration of a “contract” is an ex- 
ecuted sale. Agreement naturally includes completed transactions such 
as the sale of goods or land bought and paid for, as well as promissory 
agreements. If the subject of a restatement includes sales and executed 
agreements, the wider definition may be appropriate. In the actual Re- 
statement of the subject of contracts, it is not proposed to cover such 
agreements in regard to transfers of property. The purpose of the 
definition of “contract” is rather to indicate the scope of the Restate- 
ment of that subject than to lay down any rule of law. 


2. Agreement is, in any event, an unsatisfactory and inaccurate 
term. When two persons agree to go to the theatre they do not make 
a contract, but the situation is within the definition you give. More 
important, agreements lacking sufficient consideration are not contracts. 
For these reasons, as well as because your definition as originally made 
covers wholly executed transactions, which are not usually, today, called 
contracts, but rather sales or conveyances, the old definition seems to 
need revision. 


3. You give me too much credit when you suggest that in the defini- 
tion of the Restatement I may be “right and all the rest of the lawyers 
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are wrong.” The definition in the Restatement is substantially that of 
Pollock on Contracts. This is and has been many years, not only the 
leading English book on the subject, but it has had wide use here in the 
United States as a text book in the editions of Gustavus Wald. In Page 
on Contracts, S42, we read “The intention which our law recognizes 
and enforces as the basis of a contract is the promise. . . . State- 
ments are occasionally found to the effect that agreement and contract 
are synonymous terms.” 

4. If a Restatement is worth making at all, it should be accurate. 
It should state things as they really are, even if this is inconsistent with 
a received formula. What courts say is very important, but what they 
do is even more so. If we are simply to repeat old formulae, Corpus 
Juris ought to be the last word. I repeat however, nevertheless, that I 
for one stand for the use of common legal speech, except in cases where 
it is clearly misleading or inaccurate. 

5. The difficulties of terminology are somewhat increased by the 
fact that lawyers in different parts of the country do not all talk quite 
the same language. The impress of early habit is very stong—stronger 
perhaps in the use of words even than in regard to legal results. Those 
who were not educated to speak of bilateral and unilateral contracts 
never learn to like the terms, but they have captured the courts because 
they express ideas which need distinct terms. I have had about ten 
thousand pupils in Contracts, and many of these pupils are now teach- 
ing law, and not a few are judges. In view of this fact and the wide 
use of Wald’s Pollock on Contracts, and other writings which have em- 
phasized promise as the vital feature of a contract, I think the number 
of lawyers to whom the definition in the Restatement will not come as 
an unpleasant surprise is much larger than you seem to suppose. 

I fear this will not carry conviction to you, but it will at least, 
I hope, show that there is no purpose wantonly to destroy old landmarks. 

Yours truly, 
SAMUEL WILLISTON. 


INSURANCE—W HETHER LESSOR SUSTAINED FIRE LOSS WHERE LESSEF 
RESTORED THE BUILDING.—In Ramsdell v. Insurance Co. of North Amer- 
ica et al., — Wis. —, 221 N. W. 654, the plaintiffs leased a building 
for a term of five years. By the terms of the lease the lessee was per- 
mitted to repair or remodel the building at his own expense. The lessee 
remodeled the building and insured his interest therein. The lessors 
insured their interest in the three defendant companies. A fire occurred, 
damaging the building. The lessee restored the building and brought 
suit on its policy. The lessors also brought separate actions on their 
policies, which actions were consolidated for trial and tried with the 
lessee’s action. The lower court allowed the lessee to recover the full 
amount of the loss and the lessor to recover the full amount of his in- 
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surance, prorated among his three insurers. The lessee’s insurer paid 
the judgment covering full loss. The lessors’ insurers appealed. The 
Wisconsin Supreme Court reversed the judgment on the ground that 
the lessor had sustained no fire loss. 

The basic principle of fire insurance is indemnity, that is, compen- 
sation for loss by fire. Johannes v. Phoenix Ins. Co., 66 Wis. 50, 26 
N. W. 167; Stanhiber v. Mut. Mill Ins. Co., 76 Wis. 285, 45 N. W. 221; 
Castellain v. Preston, 11 Q. B. D. 380; Draper v. Del. State Grange Mut. 
Fire Ins. Co., 28 Del. 143, 91 Atl. 206; McAnary v. Newark Fire Ins. Co., 
247 N. Y. 176, 159 N. E. 902; Lee v. Providence Washington Ins. Co., 
82 Mont. 264, 266 Pac. 640. The principle of indemnity in insurance 
was invoked is the effort to distinguish it from a wagering or gambling 
contract. Thus the principle is incorporated in the doctrine of insurable 
interest. How far is it to be extended? In Castellain v. Preston, supra, 
indemnity was given as the underlying principle of the doctrine of 
subrogation; see, however, Michael v. Prussian Nat. Ins. Co., 171 N. Y. 
25, 63 N. E. 810. Likewise it is the principle behind the doctrine 
allowing one insurer who has paid the whole loss to obtain contribution 
from other insurers of the same interest. Fitzsimmons v. The City Fire 
Ins. Co. of New Haven, 18 Wis. 234; Stephenson v. Agric. Ins. Co., 116 
Wis. 277, 93 N. W. 19; Deming v. Merchants’ Cotton etc. Co., 90 Tenn. 
806, 350, 17 S. W. 89; North Brit. Ins. Co. v. London and G. Ins. Co., 
5 Ch. D. 583. 

In Darrell v. Tibbitts, L. R. 5 Q. B. D. 560, by the terms of the 
lease the lessees were to repair. The lessor insured. The Corporation 
of Brighton in repairing the streets damaged a pipe and caused an 
escape of gas into the house where it exploded and did considerable dam- 
age. The lessor sold the house and policy to the defendant whom the 
lessor’s insurer paid. The lessees received compensation from the Cor- 
poration of Brighton and with it reinstated the house. The court allowed 
the lessor’s insurer to recover the amount paid. At page 568 Thesiger, 
L. J., says, “It appears to me that this suit may be supported upon 
one of two grounds: it may be maintained either as an action at com- 
mon law for money had and received, to recover the sum which they 
paid upon the ground that that money was paid upon the conditions, 
that the person to whom it was paid had sustained a loss, that in point 
of fact no loss had been sustained, and, therefore, that the money paid 
by the company ought in justice to be returned to them.” In Larner v. 
Commercial Union Assur. Co., 215 N. Y. S. 15, the lessor, pursuant to 
his obligation under the lease, restored the premises which had been 
damaged by fire. In an action by the assignee of the lessee to recover 
on a policy taken out by the lessee, the court gave judgment for the 
insurance company, Staley, J., saying, at page 152, “A policy of fire 
insurance is a contract of indemnity. Under a policy of fire insurance 
the insured may recover to the extent of his loss but no more.” He 
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says further, at page 153, “To hold in the present case that the insured 
has suffered no loss under the policy, because the improvements and 
betterments have been restored, prevents double indemnity, and, more- 
over, is consistent with the general doctrine of subrogation.” See also 
Schultz v. Ins. Co., 205 Ill. App. 297. The conclusion to be drawn from 
these cases is that the doctrine of indemnity is also to govern in deter- 
mining the amount of loss the insured has suffered. The principal case 
is in this respect in accord. The lessor in fact sustained no loss. 


The holding of the trial court in the present case was on the ground 
that the loss was fixed as of the time of the fire. The higher court’s 
answer to this is that recovery is contingent on the right of the insurer 
to restore the building. The higher court apparently assumes that the 
restoration of the building by the lessee is equivalent to restoration by 
the lessors’ insurers. Had the lessee failed to restore the building, the 
insurers of the lessors would have no right to subrogation against the 
lessee, since by the terms of the lease, he was under no obligation to 
repair. Immediately after the fire, therefore, the lessors’ insurers were 
liable to him for the amount of damage caused by the fire. Does the 
fact that subsequently the lessee actually did restore the building re- 
lieve the insurers of the lessors? The Wisconsin court in holding that 
it does seems to be applying the doctrine of indemnity very strictly. 
Many American courts may hesitate to press the doctrine to this ex- 
tent; see, for example, the language in Foley v. Ins. Co., 152 N. Y. 1381, 
relied upon in Michael v. Prussian Nat. Ins. Co., 171 N. Y. 25, 63 N. E. 
810. 

In the opinion Justice Crownhart says, “The loss has been made 
good out of a related transaction where the insurance companies might 
lawfully pool their losses and restore the building at the cost of the 
damage to the building. They did not do this, but the lessee did restore 
the building and he has been paid by the insurer the full cost thereof. 
In equity and good conscience the insurance companies may yet pro- 
rate the loss, but we cannot see how it can be held that the plaintiffs 
below had any actual loss.” In this language he seems to infer that 
the loss could be prorated among all the insurance companies including 
the lessee’s insurer. The general rule is, however, that contribution 
will not be enforced between policies unless the policies cover the same 
interest. Meigs v. Ins. Co., 205 Pa. 378, 54 Atl. 1053; Newark Fire Ins. 
Co. v. Turk, 6 F. (2d) 533; Dietzel v. Patrons’ Mut. Fire Ins. Co., 232 
Mich. 415, 205 N. W. 149; Mosee v. Fireman’s Ins. Co. of Newark, 262 
Pac. 436. Furthermore, there can be no contribution between policies 
all containing pro rata clauses. Fitzsimmons v. The City Fire Ins. Co., 
supra; Lucas v. Jefferson Ins. Co., 6 Cowen (N. Y.) 635; Hanover F. 
Ins. Co. v. Brown, 77 Md. 64, 25 Atl. 989; Citizens’ Sav. Bank & Trust 
Co. v. Fitchburg Mut. F. Ins. Co., 86 Vt. 267, 84 Atl. 970. Here the poli- 
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cies all contained pro rata clauses since they were all standard policies 
under the Wisconsin statutes. The statement quoted is, however, mere 
dictum and not necessary to the decision in the case. 

BARNEY BARSTOW. 


ADOPTION—RIGHT OF PRESUMPTIVE HEIR TO OBJECT TO THE ADOP- 
TION—IN COLLATERAL AND IN DIRECT PROCEEDINGS.—In the recent case 
of In re Mathew’s will, — Wis. —, 223 N. W. 434, the adoptive father 
of the adopted child in question petitioned in probate for the allowance 
of his final account as executor of his wife’s estate and an order assign- 
ing the residue of the estate to such person as was entitled thereto. 
The one entitled to this residue appeared on the surface of things to 
be the adopted child of the deceased and the petitioner. In February 
1920 the county judge, sitting as juvenile judge had taken the child in 
question from her natural parents because she was “so neglected as to 
amount to abandonment” and committed her to the Children’s Home 
Society of Wisconsin in whose custody she remained until the attempted 
adoption by the petitioner and his wife, the testatrix. But there was no 
finding of abandonment by her parents in the adoption proceedings of 
September 1920. The adoptive father in order to establish his claims 
to the residue attacked the validity of the adoption proceedings on the 
ground that no notice had been given to either of the parents of the 
child, and that no finding that said child was abandoned by them, or 
either of them, was entered in the adoption decree in compliance with { 
sections 322.02 and .05 of the Wisconsin Statutes. 

We have here therefore a clear case of a collateral attack on an 
adoption proceeding based primarily on the grounds that the court in de- 
creeing the adoption was without jurisdiction. As was pointed out in the 
ease of Alford v. Guffy, (Ky) 115 S. W. 216. “A ‘collateral proceeding,’ 
as opposed to direct attack on a judgment, is an action having an inde- 
pendent purpose and contemplates some relief or result other than the 
overturning of the judgment, though it may be essential to its success 
that the judgment be overthrown.” 

The principal case would at first blush appear to be contrary to the 
views of the court as expressed in the two cases of Parsons v. Parsons, 
101 Wis. 76, 77 N. W. 147, and Adoption of Bearby, 185 Wis. 33, 200 N. 
W. 686. In the latter case the court said in substance that the adoptive 
parents would have had no “standing in a court of equity to attack the 
adoption proceedings.” The proceedings in these cases were in the nature 
of direct attacks on the validity of the decrees of adoption. 

In the Parsons case, supra, the court said, “The proceedings to avoid 
the judgment of adoption are clearly of an equitable nature,... The 
plainest principles of estoppel apply to the situation.” Since these direct 
proceedings are to be governed by equitable principles, the court will look 
to the motives of the petitioners and if it finds that they seek to defeat 
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relations which the adoptive parents had never previously questioned 
in order that they may succeed to property which would otherwise go to 
the adopted child, the court will dismiss the action as being unconscion- 
able: Estate of McKeag, 141 Cal. 403, 74 Pac. 1039; Appeal of Wolf, 
10 Sadler (Pa.) 139, 13 Atl. 760; Parsons v. Parsons, 101 Wis. 76, 77 
N. W. 147. 


The question then arises why an adoptive parent should be permitted 
to set aside the adoption by means of collateral attack, when neither he 
nor his heirs (Adoption of Bearby, supra) could have done so in a direct 
proceedings. It might well be argued that even though the collateral at- 
tack be in the nature of an action at law while the direct proceedings are 
in the nature of a suit in equity, this should make no difference under our 
code of civil proceedure which “abolishes all distinction between actions 
at law and suits in equity.”—Wis. Stat. 260.08. However, as Pomeroy 
points out, “The new system was not intended to affect, and does not 
affect, the differences which have heretofore existed and still exist, be- 
tween the separate departments of ‘law’ and ‘equity’; it was not intended 
to affect and does not affect, the settled principles, doctrines and rules of 
equity jurisprudence and equity jurisdiction”’—Pomeroy, Vol. I. Equity 
Jurisprudence, Section 354. 


In a purely legal proceeding, such as was the principal case, the 
court deals with rules of property law; and if any claimant can show that 
the judgment which stands as a bar to his title is invalid by reason of 
lack of jurisdiction in the court which granted it, then, regardless of the 
equities of the case, he can assert his rights. Van Fleet, Collateral Attack, 
page 5. Yet it is unfortunate that it should be possible for an heir to 
overthrow an adoption by attacking it collateraily in a court of law, 
when he cannot do so in a direct proceedings in equity. The courts would 
do well to arrive at a uniform result, regardless of the mode of attack. 
For a thorough digest of the cases on the general subject of the right of 
the presumptive heir to object to adoption, see 16 A. L. R. 1020. 

WALTER A. GRAUNKE. 


DRAINING OF SURFACE WATER BY UPPER LANDOWNER ONTO ADJOIN- 
ING Lower LAND.—The right to drain surface water from the land of 
one proprietor onto that of an adjoining landowner has been recently 
considered by the Wisconsin Supreme Court. Although this question 
has been a frequent source of litigation throughout the country and 
in Wisconsin, it had not arisen of late in this state until the, case of 
Vick v. Strehmel, — Wis. —, 222 N. W. 307. In this case the defendant, 
proprietor of higher land, constructed a tile drain for the purpose of 
drawing water from his land. The water so drawn was not from any 
pond or lake, but was mere surface water such as accumulates by rains 
or melting snows. This water was drawn through the drain to a point 
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on adjoining land of a co-defendant about twenty-five rods from the 
plaintiff’s land there discharged from the drain. The water then ran 
onto the plaintiff’s land by natural means. Plaintiff brought action 
to enjoin defendant from using the drain and an injunction was granted 
by the circuit court, which was reversed on appeal by the supreme court. 

The court in holding that an upper owner had a right to drain the 
surface water from his land across that of adjoining property followed 
the rule of a previous decision, Manteufel v. Wetzel, 183 Wis. 619, 114 
N. W. 91, 19 L. R. A. (N. S.) 167, which rule the court stated would 
not now be disturbed after twenty years. But some prior decisions were 
reviewed, and an examination of these shows the confusion that exists 
both in Wisconsin and elsewhere in respect to this subject. 


Any consideration of the right to drain premises of an upper pro- 
prietor so that water will descend or flow onto a lower owner’s land, 
must necessarily involve a consideration of the lower owner’s rights 
in respect to the water that comes down, that is, whether the lower owner 
must receive this water, or whether he has a right to obstruct or divert 
its flow across his land. The cases on this point have been numerous, 
their result being the formation of two distinct rules, one rule being 
known as the common law rule, the other as the civil law rule. 

The gist of the common law rule is that the owner of land may 
occupy and improve his land as he sees fit, and this is not restricted 
by the fact that in so occupying or altering his land he obstructs or 
prevents the flow of surface water onto or across his land. That such 
is the common law rule has often been asserted by many courts, in- 
cluding both the United States and the Wisconsin Supreme Courts. 
Walker v. N. M. & S. P. Ry., 165 U. S. 601, 41 L. Ed. 843, 17 Sup. Ct. 
Rep. 421; Pettigrew v. Evansville, 25 Wis. 223, 3 Am. Rep. 50. It is 
perhaps somewhat misleading to refer to this rule as the common law 
rule, since it is accepted or rejected by states entirely independent of 
whether such states are regarded as common law states or not. 
Moreover, this rule is not, and appears never to have been the law in 
England. There have been very few English decisions on this subject, 
but the few that have been decided appear to assume that there is a 
natural right of drainage across the land of a lower owner. Harcourt 
v. Spicer, 12 Hen. VIII 2, pl. 2; Ewart v. Cochrane, Clayton 96. And in 
Beer v. Stroud, 19 Ont. Rep. 10, it was stated that at common law, lower 
lands are under a natural servitude to receive surface water from higher 
lands. 


Instead of being called the common law rule, the principle of this 
line of cases might better be known, as it often is, as the Massachusetts 
rule. This rule appears to have originated, at least it appeared for the 
first time, in the case of Parks v. Newburyport, 76 Mass. (10 Gray) 
28 in 1857. Later the rule was extended by the same court into what 
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is known as the common enemy doctrine, that is, that surface water 
is recognized as a common enemy, which each proprietor may fight off or 
control as best he is able, whether by retention, diversion, repulsion, 
or altered transmission, even though some injury to other lands is 
thereby brought about. The leading case on this doctrine is Gannon V. 
Hargadon, 92 Mass. (10 Allen) 106, 87 Am. Dec. 625. Under such a 
doctrine as long as there is no act inconsistent with the ownership 
of property, a proprietor of land may fight off or prevent surface water 
from coming onto his land without regard to injuries that may result to 
his neighbors. 

Contrasted with this right to obstruct the flow of surface water is 
the view of those cases which follow the civil law rule. Under this 
rule there is deemed to be a natural servitude or easement across the 
land of a lower owner to receive all surface waters coming thereon, 
which servitude would prevent the lower owner from interfering with 
the flow, as long as the upper owner does not divert the water from its 
natural course or does not add to its volume. Domat, Crvi. Law, Cush- 
ing’s Ed. p. 616. This rule is extremely widespread in the United 
States, and is followed by many states irrespective of whether the civil 
law is otherwise accepted. Butler v. Peck, 16 Ohio St. 334, 88 Am. Dec. 
452; Gray v. McWilliams, 98 Cal. 157, 32 Pac. 976, 35 A. S. R. 163, 
21 L. R. A. 593; Shahan v. Brown, 179 Ala. 425, 60 So. 891, 43 L. R. A. 
(N. S.) 792 are some of the leading cases. The notes to these cases 
and the collection of cases in 3 Farnham on WATER AND WATERCOURSES, 
p. 2586 et seq. show those states that follow this rule and those that 
take the contra view, that of the common law rule. 

The situation in Wisconsin is unique. The court professes to follow 
the common law rule, and does so in respect to the right of an owner 
to prevent surface water from flowing across his land. Hoyt v. City of 
Hudson, 27 Wis. 656, 9 Am. Rep. 473, where it was expressly said that 
there was no servitude or right to have surface water flow; Eulrich 
v. Richter, 37 Wis. 226; O’Connor v. Fond du Lac Ry. Co., 52 Wis. 526, 
9 N. W. 287, 38 Am. Rep. 753, here the same rule was held to apply 
in the case of railways; Hanlin v. C. & N. W. Ry., 61 Wis. 515, 21 
N. W. 623;Waters v. Village of Bayview, 61 Wis. 642, 21 N. W. 811, 
the same rule applies to municipalities; Lessar v. Stram, 62 Wis. 112, 
22 N. W. 284, 51 Am. Rep. 715; Heth v. City of Fond du Lac, 63 Wis. 
228, 28 N. W. 495; Champion v. Town of Crandon, 84 Wis. 405, 54 
N. W. 775, 19 L. R. A. 856; Harvie v. Town of Caledonia, 161 Wis. 314, 
154 N. W. 383. 


But in respect to the right of the upper owner to drain his premises, 
the Wisconsin decisions have not been as consistent. In the first of the 
cases on this question, Pettigrew v. Evansville, 25 Wis. 223, 3 Am. Rep. 
50, the right of an upper owner to drain water from his own land and 
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to discharge it on that of his neighbor was denied. In this case plain- 
tiff sought to enjoin defendant from conducting towards the plaintiff's 
land by means of an artificial ditch, surface water which had accumu- 
lated into a pond. The injunction was granted, the court holding that 
although surface water was a common enemy and could be prevented 
from coming onto the land, that once this water was on the land it 
could not be collected and carried off by any acts of the upper owner 
that would cause injury to his neighbor. In accord and following the 
Pettigrew case were the later decisions of Wendlandt v. Cavanaugh, 
85 Wis. 256, 55 N. W. 408; and Nickolai v. Wilkins, 104 Wis. 580, 80 
N. W. 939. And in Schuster v. Albrecht, 98 Wis. 241, 73 N. W. 990, 
67 Am. St. Rep. 804, the court carried this doctrine even farther in 
ruling that the upper owner not only had no right to discharge surface 
water upon a lower proprietor, but that he had no right to discharge 
it on his own property in such close proximity to his neighbor as to 
cause it to run down or to percolate through to adjoining land. 


But there were some modifications or limitations to the rule of the 
Pettigrew case. The first of these is shown in the decisions of Johnson 
v. C. M. St. P. & O. Ry., 80 Wis. 641, 50 N. W. 771, 27 Am. St. Rep. 76, 
14 L. R. A. 495, and in Clauson v. C. & N. W. Ry., 106 Wis. 308, 82 
N. W. 146. These cases give to the upper owner the right to drain across 
adjoining property, and are distinguished from the Pettigrew case on 
the ground that in these cases the water was running surface water, 
while in Pettigrew v. Evansville, supra, and in Wendlandt v. Cavanaugh, 
supra, and in Nikolai v. Wilkins, supra, the water was already accumu- 
lated and standing. 

It should be noted that in the cases of Johnson v. Ry. and Clauson 
v. Ry., cited in the paragraph above, the upper owner in diverting and 
carrying off the water from his land made it flow onto the lands of the 
lower owners in other than the natural channel in which it had been 
accustomed to flow. But it was not intended by these cases to give to 
the upper owner a right to draw water from his land and to cast it 
upon the lands of another in other than its natural course. In these 
cases it was said that this was not a case of casting water on the land 
of another outside the natural drainage area, but was merely such an 
altered use of the land that a new drainage area or course was formed, 
and that this right is consistent with a right that has always been 
recognized, that a landowner may change the physical formation of his 
land by filling or by erecting buildings and thus changing the course of 
the flow of surface water. 

The modification of the rule in the Pettigrew case, that an upper 
owner is denied the right to drain surface water was affirmed in Shaw 
v. Ward, 131 Wis. 646, 111 N. W. 671, 11 Ann. Cas. 1139. In this case 
it was stated, “Respondents have a legal right to rid their lands of 
surface water as it comes thereon from any source, by permitting or 
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causing the same, by such means as may be reasonably necessary, to 
flow in the natural course of drainage to and onto adjoining land, though 
the same be by artificial or natural means. . . . This right is based 
on the theory that this is not the case of collecting surface water and 
casting it on other property, but is only a prevention of the water ever 
being or accumulating on the land. And by a later decision, Manteufel 
v. Wetzel, 183 Wis. 619, 114 N. W. 91, 19 L. R. A. (N. S.) 167, it was 
shown what was meant by the term natural course of drainage. The 
court there said that the right to drain should be confined to those 
situations in which no new watershed was tapped, or where there was 
no increase in the volume of water. 


As the principal case follows Manteufel v. Wetzel, the result of 
the law in Wisconsin would seem to indicate that the upper owner has 
a privilege or a liberty to drain the surface water from his land across 
lower lands without sustaining any liability for damages that might 
result from the flow of this water, and that the lower owner has no 
right in a court of law to prevent the drainage across his land, but 
should the lower owner take the remedy in his own hands and 
build an obstruction to prevent the water from invading his land, then 
he will be protected, and the upper owner’s privilege will avail him 
nothing. 

K®NNETH E. WORTHING. 


NEGLIGENCE—LIABILITY OF DRIVER OF VEHICLE TO PERSON ENGAGED 
IN A JOINT ENTERPRISE WITH HIM.—In a number of recent Wisconsin 
cases, where the occupant of an automobile sued the driver, the defense 
was interposed that the driver and the occupant were engaged in a 
joint enterprise, and therefore there would be no liability. In Krause v. 
Hall, 195 Wis. 565, 217 N. W. 290, the plaintiff and defendant were re- 
turning from a roadhouse in an automobile driven by defendant, and 
plaintiff was injured by a collision of the automobile with a train. The 
jury found the defendant was negligent, and the plaintiff was free from 
negligence. On appeal, among other contentions, defendant argued that 
the parties were engaged in a joint enterprise, so that no liability would 
attach. In Sommerfield v. Flury et al, — Wis. —, 223 N. W. 408, it 
appeared that it was a custom in the neighborhood for everyone to turn 
out to help when buildings caught fire. Plaintiffs and defendant, Krue- 
ger, were members of a threshing crew, and while at work were notified 
of a fire some distance away. Krueger jumped into his automobile in 
response to the call, and the plaintiffs, without any invitation being ex- 
tended to them, also got into the car to render assistance at the fire. 
On the way, a collision occurred between the car driven by Krueger 
and one driven by defendant, Flury, and plaintiffs were injured. In 
actions brought against Krueger and Flury, the jury found both de- 
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fendants negligent and the plaintiffs free from negligence. On appeal 
it was contended that Krueger and plaintiffs were engaged in a joint 
enterprise, so that Krueger would be liable only for gross negligence. 
In Kurz v. Kuhn, — Wis. —, 223 N. W. 412, plaintiff was on his way 
to Menasha to seek employment, and defendant invited plaintiff to ride 
with him. On the way, an accident occurred due to a depression in the 
pavement, and plaintiff was injured. On the trial of the action, defend- 
ant moved for a directed verdict on three grounds, the second being 
that plaintiff and defendant were engaged in a joint enterprise. The mo- 
tion was granted, but it did not appear upon what ground. 

In all of these cases, the supreme court held that there was no 
joint enterprise, and that the relationship was the ordinary one of guest 
and host. That the relation of joint adventurers does not arise out of 
social relations, but is generally contractual in its nature. That there 
must be more than a mere common purpose, and that the relation must 
be such that there is a mutual agency existing between them. That it 
is similar to a partnership, the principal difference being that a joint 
enterprise is confined to a single undertaking, rather than a continuous 
business relation. In so holding, the Wisconsin court is in accord with 
the majority view. See notes on this subject in 4 WISCONSIN LAW REVIEW 
173, and 48 A. L. R. 1077. 

By finding that there was no joint enterprise. it became unneces- 
sary for the court to determine whether defense of joint enterprise is 
good, as between the parties to the enterprise. Since the writing of the 
note in 4 WISCONSIN LAW REVIEW 173, there have been a few additional 
decisions on this subject. The question was squarely presented to the 
Washington Supreme Court in O’Brien v. Woldson, — Wash. —, 270 
P. 304. The court held that when the action is brought by one member 
of the enterprise against the other, there is no place to apply the doc- 
trine of imputed negligence. That to do so would be to permit one 
guilty of negligence to take refuge behind his own wrong. It was stated 
that the same rule should be applied as governs partnerships, and that 
in the case of partners, an action for damages will lie by one partner 
against the other for wrongs inflicted upon the person or property of 
the one seeking to recover. In Harber v. Graham, — N. J. —, 143 
A. 340, a brother and sister were driving together, and the sister was 
injured through the negligence of the brother. The court charged the 
jury that if they found that the parties were engaged in a common en- 
terprise at the time of the accident, then, regardless of any question of 
negligence, the defendant was entitled to a verdict. This in- 
struction was held to be error. The court stated that the prin- 
ciple of joint enterprise rests upon the relation of agency existing inter 
se; that it is applicable only as regards third persons not parties in 
such enterprise. But where there is no other car in the case and the 
injury results from the negligence of the driver, the fact that the in- 
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jured party and the driver were engaged in a common enterprise would 
be no bar to the recovery by him against the negligent driver. See also 
Collins v. Anderson, — Wyo. —, 260 P. 1089, where a car was fur- 
nished by a campaign committee to candidates for their use in attend- 
ing a political meeting. Both plaintiff and defendant were candidates 
and the car was being used for the purpose for which it was pro- 
vided. Plaintiff was allowed to recover damages. In Donahue v. Jette, 
— Conn. —, 137 A. 724, it was held that the fact that defendant was the 
plaintiff’s agent in driving the car would not relieve him of liability for 
negligence. 

From a survey of the above cases, it seems clear that in all cases 
of joint enterprise, where the action is inter se, the injured party can 
recover if the driver is negligent and he is free from negligence. It is 
only when he sues a third party not a member of the enterprise that 
the defense is availing. 

Under the present rule governing the host and the guest, the duty 
which a driver of a car owes to its occupants, is that of licensor and li- 
censee. “This calls for the slightest degree of care in any human relation, 
except that in the case of trespasser, or those relations where no liability 
arises except for gross engligence.” Sommerfield v. Flury, supra. In 
the case of a joint enterprise, however, what duty does one member of 
the enterprise owe to the others? Is it also that of licensor and licensee? 
It is submitted that a driver owes a greater duty of care to a co-member 
of a join enterprise than he does to the ordinary occupant. A joint 
enterprise is contractual in its nature. Krause v. Hall, supra. It is an 
undertaking for the mutual benefit of the parties. It differs from that 
of a guest in an automobile, for there the benefit is not mutual, but 
is all on one side. “The guest is the one who receives the benefit. It is 
no advantage of the driver of the automobile to haul the guest.” O’Brien 
vy. Woldson, supra. In the last mentioned case, the court stated that 
the same rule should be applied as in the case of a hailment for hire. 
It is doubtful whether the Wisconsin court would apply such a rule, 
but it should hold that the driver must exercise a greater degree of 
care in the case of a joint entrepreneur than in the case of a guest. 
The defendant, therefore, who sets up joint enterprise as a defense, is 
defeating his own aims. ISADORE G. ALK. 
Green Bay, Wisconsin. 


WoORKMEN’S COMPENSATION—CONFLICT OF STATE AND FEDERAL ACTS. 
—Problems of state and federal jurisdiction have been the subject of 
litigation since the ratification of the Federal Constitution. At the pres- 
ent time one of the most difficult questions is that involving an appli- 
cation of state workmen’s compensation acts. The controversy arises 
in those cases wherein compensation is requested for injuries sustained 
by persons whose work is on navigable waters. A recent award made 
by the Wisconsin Industrial Commission was the basis for the latest 
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decision of the United States Supreme Court upon the matter. The 
Northern Coal & Dock Co. employed one Strand as a general laborer. 
The employer owned a dock on Superior Bay, a part of Lake Superior, . 
but did not own any ships which conveyed the coal to its dock. Strand 
was employed primarily to work on and about this dock and spent but 
two per cent of his time working in the ships which moored at his 
employer’s pier. While thus working on board a ship, Strand was fatally 
injured and an award for his death was granted to his widow by the 
Wisconsin Industrial Comission, acting under Chapter 102 of the Wis- 
consin Statutes, 1927. This award was held valid on review and ap- 
proved by the Wisconsin Supreme Court. Northern Coal & Dock Co. Vv. 
Strand, 193 Wis. 515, 218 N. W. 658, 215 N. W. 448. On writ of cer- 
tiorari to the Wisconsin court, the United States Supreme Court re- 
versed the decision of the lower court on the ground that the cause 
was to be governed by maritime law without modification by state stat- 
utes. Northern Coal & Dock Co. v. Strand, — U. S. —, 49 S. Ct. 88, 
— L. Ed. —. 


The force and effect of this decision can be fully appreciated only 
by viewing it in the light of previous legislation of Congress and de- 
cisions of the Federal Supreme Court which have attempted to define 
the status of workmen’s compensation laws in so far as they may be 
applied in causes involving maritime employment. A brief resumé to 
the date of the instant case is all that is deemed necessary for the pur- 
pose of this writing, since this problem has been the subject of much 
recent discussion. For a more exhaustive history of this matter see: 
38 YALE LAW JOURNAL 472; 76 UNIVERSITY OF PENNSYLVANIA LAW RE- 
VIEW 926; 40 HARVARD LAW REVIEW 485. 


A court of admirality for the administration of maritime law was 
first established in England during the reign of Edward III. This court 
exercised the king’s prerogative and an appeal lay from its decision to 
the court of Chancery. The law of this court was not based upon the 
common law of England, but upon the customs of the sea which formed 
under the civil law. 3 Blackstone’s COMMENTARIES 69. This system of 
law was carried over to the American Colonies under commissions from 
the king. 1 Benedict, Admiralty 5th ed. 787. On the formation of the 
Union the administration of maritime law was provided for in the Con- 
stitution under Art. III, section 2, which reads in part as follows, “The 
judicial power shall extend to all cases . . . of admiralty and mari- 
time jurisdiction.” By Art. I, section 8, of the same document Congress 
is given the power to make all laws necessary to carry into execution 
the powers vested in the government of the United States or any de- 
partment thereof. In exercise of this power, Congress enacted the first 
judicial code, 1 Stat. 77 (1789), U. S. Comp. Stat. (1902) section 711. 
Section 9 of this Code reads, “. . . district courts shall have exclusive 
original cognizance of all civil causes of admiralty and maritime juris- 
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diction . . . saving to suitors in all cases, the right to a common law 
remedy where the common law is competent to give it; ig 

But little difficulty was experienced in interpreting these enact- 
ments until some time after the introduction of workmen’s compensation 
laws. The remedies afforded by the courts of admiralty were those 
of the original maritime law as supplemented by the common law 
remedies allowed under Section 9 of the Judicial Code. Maritime law, 
as stated, is based on civil law and there can be no recovery of damages 
for the death of a person under that law. Hubugh v. New Orleans 
C. R. Co., 6 La. Ann. 496. Although the Judicial Code saved all com- 
mon law remedies to the suitor in admiralty nothing was more settled 
at the common law than the doctrine that there could be no recovery of 
damages for the death of a person. Two reasons were advanced for this 
rule at the common law. One was that the action for injuries was per- 
sonal and thus died with the person injured; the other, that the wrong 
done to the person was merged in the greater wrong done to the state. 
Baker v. Bolton, 1 Camp. 493. However, the “saving clause” of the 
Judicial Code was interpreted to allow not only all common law remedies, 
but also all remedies enforcable in the courts of common law. Thus 
a state’s statutory recovery was allowed for the death of a person al- 
though the cause came under the purview of a court of admiralty. Such 
recovery could be had in a state court, (Steamboat Co. v. Chase, 16 
Wall. 522, 21 L. Ed. 369) or in a court of admiralty by an action in 
personam, (The Hamilton, 207 U. S. 398, 52 L. Ed. 264, 28 S. Ct. 133). 
In The Hamilton, deceased was killed in a collision on navigable waters 
between two vessels owned by a Delaware corporation. Action was in- 
stituted in a court of admiralty based on a Delaware death benefit stat- 
ute. Mr. Justice Holmes delivered the opinion of the supreme court 
and said in part, “This is a case where Congress, who by the Consti- 
tution had the power to enact a statute like this [state law], remained 
silent and the state acted. The Judiciary Act of 1789 saved to suitors 
in all cases the right to a common law remedy where the common law 
is competent to give it. This leaves open the common law jurisdiction 
of the state courts over torts committed on the sea. . . . The state law 
is valid and will be recognized in admiralty.” 

The decision in The Hamilton was not questioned until 1917, when 
the case of Southern Pacific Co. v. Jensen, 244 U. S. 205, 61 L. Ed. 1086, 
87 S. Ct. 524, came before the court. While unloading the cargo of a 
ship docked in navigable waters one Jensen, a stevedore, was killed and 
an award of compensation for his death was granted to his widow by 
the New York Industrial Commission. This was held valid by the 
court of appeals. Southern Pacific Co. v. Industrial Commission, 215 
N. Y. 514, 109 N. E. 600, but was deemed void by the Federal Supreme 
Court. The majority of the federal court were of the opinion that the 
power to administer maritime law was vested in the federal courts by 
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the Constitution; that this was done for the express purpose of main- 
taining a uniformity and harmony of maritime law essential to the 
promotion of commerce and general intercourse, interstate as well as 
international; that any state law which materially affected this uni- 
formity was unconstitutional. The principle of The Hamilton, supra, 
was recognized but at the same time greatly restricted. Thus the court 
said, “In view of these constitutional provisions and the federal act, it 
would be difficult, if not impossible to define with exactness just how far 
the maritime law may be changed, modified, or affected by state legisla- 
tion. That this may be done to some extent cannot be denied. Equally 
well established is the rule that state statutes cannot contravene an 
applicable act of Congress or affect the general maritime law beyond 
certain limits. And plainly, we think, no such legislation is valid if it 
contravenes the essential purpose expressed by an act of Congress or 
works material prejudice to the characteristic features of the mari- 
time law or interferes with the proper harmony and uniformity of that 
law in its interstate and international relations.” The court then ruled 
that the stevedore was engaged in maritime employment under a mari- 
time contract and that recovery was to be governed by the maritime 
law; that the effect of allowing recovery under the state compensation 
law would be to inject into maritime law a variety of law which would 
be uniform only in the event that each state saw fit to enact identical 
compensation laws; that the necessary consequence of this would be the 
destruction of that uniformity and harmony of maritime law which it 
was the purpose of the Constitution to establish. Mr. Justice Holmes 
wrote a vigorous dissenting opinion, in which Justices Pitney, Brandeis, 
and Clarke concurred, contending that the “saving clause” of the Judi- 
cial Code, supra, left open the common law remedies, which was in- 
tended to mean the remedies applied in the courts of common law. In 
his opinion the case was to be governed by the decision in Steamboat Co. 
v. Chase, supra, and The Hamilton, supra. 

The decision in the Jensen case virtually left remediless those who 
sought recovery for the death of one engaged in maritime employment 
and whose injury was sustained while on navigable waters. In an 
effort to relieve the situation, Congress enacted an amendment to the 
Judicial Code, 40 Stat. 395 (1917), U. S. C. (1925) Tit. XXVII section 
41 (3), to make that section read, “. . . saving to suitors in all cases 
the right to a common law remedy where the common law is competent 
to give it, and to claimants the rights and remedies under the work- 
men’s compensation law of any state; .. .” This amendment was 
interpreted in Knickerbocker Ice Co. v. Stewart, 253 U. S. 149, 64 L. Ed. 
834, 40 S. Ct. 438. A bargeman, engaged in maritime employment, 
was drowned in the Hudson river. An award of compensation was 
granted by the New York Industrial Commission which was held valid 
by the court of appeals. Knickerbocker Ice Co. v. Stewart, 226 N. Y. 
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302, 123 N. E. 382. The court concluded that the principle of the Jensen 
case was extinguished by this amendment to the Judicial Code. The 
Federal Supreme Court reversed the New York Court of Appeals, hold- 
ing the award to be void and the case governed by the decision in the 
Jensen case. The opinion stated that the amendment was an attempt 
by Congress to sanction state enforcement of rights and liabilities and 
to provide compensation for injuries suffered by employees engaged in 
maritime work. Thus construed the enactment was held to be beyond 
the powers of Congress as it amounted to a delegation of power ex- 
pressly vested in Congress by the Constitution for the purpose of in- 
suring a uniformity of maritime law which would be seriously impaired 
by such delegation. 


Again Congress tried to meet the situation by another amendment 
to the same section of the Judicial Code. 42 Stat. 634 (1922), U. S. C. 
(1925) Tit. XXVIII section 41 (3) was amended to read, “. . . saving 
to suitors in all cases the right to a common law remedy where the 
common law is competent to give it, and to all claimants for compensa- 
tion for injuries or the death of persons other than the members or 
master of a crew of a vessel, their rights and remedies under the 
workmen’s compensation law of any State, District, Territory, or pos- 
session of the United States which rights and remedies when conferred 
shall be exclusive; . . . the jurisdiction the district courts shall not 
extend to causes arising out of injury or death of persons other than 
the members or master of the crew of a vessel for which compensation 
is provided by the workmen’s compensation law of any State, District, 
Territory, or possession of the United States.” It was evident that Con- 
gress proposed to allow recovery under the state statutes wherever pos- 
sible and it was supposed that this had been accomplished by excluding 
the members and masters of the crews of the vessels from the provisions 
of this amendment. However, like its predecessor, this amendment was 
short-lived. The State of Washington, with this amendment in view, 
brought an action to compel an employer of stevedores to contribute to 
the workmen’s compensation fund provided for by state statute. The 
state court held the employer was not liable for such contribution. 
Washington v. Dawson & Co., 122 Wash. 572, 211 Pac. 724. The United 
States Supreme Court affirmed the decision of the state court, holding 
that while Congress could enact a compensation law to meet the needs 
of the case, and apply to all maritime accidents, this power could not be 
delegated to the several states. Such delegation would bring about a 
variety of state laws which would destroy that uniformiy so essential 
to the administration of maritime law. Washington v. Dawson & Co., 
264 U. S. 219, 68 L. Ed. 646, 44 S. Ct. 302. 


Finally Congress chose a more direct mode of remedy and enacted 
the Longshoremen’s and Harbor Workers’ Compensation Act, 44 Stat. 
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1424 (1927), U. S. C. (1927) Tit. XXXIII C. 18. Section 3 of this 


act provides for, “. . . compensation payable in respect to disability 
or death only if injury results from accident on navigable waters of 
the United States . . . and if recovery for the death or disability 


through workmen’s compensation proceedings may not validly be pro- 
vided by State law.” At first glance it is seen that Congress has again 
left open the door to state compensation acts and the question raised 
in the Jensen case ten years before, remains under this act: when may 
recovery be had under a state compensation law? 

The principle of the Jensen case did not, remain rigid during the 
period of ineffective legislation outlined above. It was recognized in 
that case that state laws could be made the ground of recovery if those 
laws did not extend so far as to work material prejudice to the uniform- 
ity of the maritime law. In determining just what this extent might 
be, the federal court seized upon the “local concern” rule first stated in 
Grant Smith-Porter Ship Co. v. Rohde, 257 U. S. 469, 66 L. Ed. 987, 42 
S. Ct. 157. In that case the libelant was working as a carpenter on a 
partially completed vessel docked in navigable waters. He was injured 
in the course of his employment and brought suit in a federal court of 
admiralty. In denying him recovery in such proceedings, the United 
States Supreme Court held that the state compensation law alone was ap- 
plicable because the employment was a matter of such local concern 
that the application of the state law would not materially prejudice 
the uniformity of the maritime law. Cases subsequent to this decision 
purport to be decided upon the question of whether or not the employ- 
ment involved was matter of local concern or was directly connected 
with commerce and navigation. The following decisions may be briefly 
noted: Industrial Commission v. Nordenholdt, 259 U. S. 263, 66 L. Ed. 
933, 42 S. Ct. 473 (action for injuries sustained by longshoreman while 
working on dock. Held to be a case of mere local concern and recovery 
to be had under the state law) ;Robbins Dry Dock v. Dahl, 266 U. S. 
449, 69 L. Ed. 372, 45 S. Ct. 355 (action for injuries sustained by work- 
man while repairing a boat afloat on navigable waters. Held, employ- 
ment had direct connection with navigation and recovery was not to be 
governed by state law); Miller’s Indemnity Underwriters v. Braud, 270 
U. S. 59, 70 L. Ed. 470, 46 S. Ct. 194 (action for injuries sustained by 
diver while submerged in navigable waters. Held to be matter of 
mere local concern and recovery to be had under state law); Lahti v. 
Terry & Tench, 240 N. Y. 292, 148 N. E. 527, reversed in memorandum 
decision, 273 U. S. 639, 71 L. Ed. 817, 47 S. Ct. 90 (action for injury 
sustained by workman while standing on a float in navigable waters 
repairing a pier. Held to be matter of local concern and to be governed 
by state statute); Rosengrant v. Havard, 211 Ala. 605, 100 So. 897; 213 
Ala. 202, 107 So. 409, affirmed in a memorandum decision, 273 U. S. 
664, 71 L. Ed. 829, 47 S. Ct. 346 (action for death of a shipping clerk 
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while in course of employment on navigable waters. Held employment 
was matter of local concern and recovery to be had under state 
law); Messel v. Foundation Co., 274 U. S. 427, 71 L. E. 1135, 47 
S. Ct. 695 (action for injury sustained by workman while repairing 
a boat afloat on navigable waters. Held not to be matter of local 
concern and recovery could not be had under state law); Smith & 
Son v. Taylor, 276 U. S. 179, 72 L. Ed. 520, 48 S. Ct. 228 (action 
for injury by stevedore who was struck while on dock and was 
drowned in navigable waters. Held not to be a maritime tort and to be 
governed by state law) ; Alaska Packers’ Ass’n v. Industrial Commission, 
276 U. S. 467, 72 L. Ed. 400, 48 S. Ct. 346 (action for injury sustained 
by handy-man while standing on beach attempting to push a boat into 
navigable waters. Held not to be maritime tort and so was matter of 
local concern and recovery to be governed by state law); Sultan Railway 
and Timber Co. v. Department of Labor, 277 U. S. 135, 72 L. Ed. 820, 
48 S. Ct. 505 (action to compel employer, whose workmen were engaged 
in putting logs into booms on navigable river, to contribute to state 
workmen’s compensation fund. Held to be matter of mere local concern 
and subject to state workmen’s compensation law); Northern Coal and 
Dock Co. v. Strand, the instant case. 

It remains to note one more federal enactment. The Jones Act, 41 
Stat. 1007 (1920) amends 46 U. S. C. A., section 688 (1915) to read, 
* . and in case of the death of any seaman as the result of such 
personal injury [in the course of employment] the personal representa- 
tive of such seaman may maintain an action for damages at law with 
the right to a trial by jury, and in such actions all statutes of the United 
States conferring or regulating the right of action for death in the case 
of railway employees shall be applicable. Jurisdiction in such cases 
shall be under the court of the district in which the defendant employer 
resides or in which his principal office is located.” In Panama Railway 
v. Johnson, 264 U. S. 375, 68 L. Ed. 748, 44 S. Ct. 391, it was held that 
this statute was valid as Congress had the power to alter, qualify, or 
supplement the general maritime law as long as such change was 
country-wide and uniform in its operation, and this was held to be the 
effect of this section. The court held in International Stevedoring Co. 
v. Haverty, 272 U. S. 50, 71 L. Ed. 157, 47 S. Ct. 19, that the word 
“seaman” as used in this section included stevedores employed in mari- 
time work on navigable waters. 

All of the court in the instant case agreed that the injured em- 
ployee was a “seaman” and the suit was to be governed by the Jones 
Act. Congress thereby had provided a mode of recovery and no state 
statute could provide any other or different one. The majority, how- 
ever, went further and held that the case, even in the absence of the 
Jones Act, could not have been controlled by the Wisconsin Compensa- 
tion Act. 
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The conclusion reached by the majority of the court, that the con- 
tract of employment was maritime gives rise to some doubt. The tort 
involved was unquestionably maritime since the accident happened upon 
navigable waters, but the test of a maritime contract is not the “locus” 
of the accident; it is determined by the nature of the contract. The 
Wisconsin court proceeded upon the theory that the contract here was 
essentially nonmaritime since Strand was employed almost constantly on 
land and spent but two per cent of his time on board ships. The federal 
court briefly disposed of the basis for the decision taken by the state 
court by saying, “The fact that Strand worked for the major portion 
of the time upon land is unimportant. He was upon the water in pur- 
suit of his maritime duties when the accident occurred.” It would seem 
that the federal court unduly considered the location of the accident 
rather than the entire scope of the contract and the intention of the 
parties, in concluding that this was a contract of maritime employment. 

Moreover, it may be argued that the parties to the contract, not 
having rejected the provisions of the voluntary Wisconsin Compensation 
Act, had validly elected to have their rights determined by that Act. 
Mr. Justice Stone in a concurring opinion says, “I should have it found 
it difficult to say that the present case is controlled by the maritime 
law and so suggest that workmen otherwise in the situation of respond- 
ent, but who are not seamen and therefore are not given a remedy by the 
Jones Act, are excluded from the benefits of a compensation law like 
that of Wisconsin. . . . To me it seems that the rights of parties who 
have thus stipulated for the benefits of a state statute in an essentially 
nonmaritime employment are not on any theory controlled by the 
maritime law or within the purview of Southern Pacific Co. v. Jensen, 
supra; Knickerbocker Ice Co. Vv. Stewart, supra; Washington v. Dawson 
& Co., supra.” Mr. Justice Holmes and Mr. Justice Brandeis concurred 
in this opinion. 

Furthermore, by holding the contract in the instant case to be mari- 
time the federal court has insured a uniformity of maritime law which 
would seem to go beyond the limits of practical justice. The demand for 
uniformity of maritime law is justified when the action is brought 
against a ship or shipowner because the defendant in such action is an 
itinerant and the promotion of commerce and general navigation re- 
quires that such defendant be answerable to a standard of law common 
to all jurisdictions. When, however, the defendant is neither ship nor 
shipowner, has no direct connection with navigation or commerce on 
navigable waters, and has contracted with his employee for labor which 
is essentially nonmaritime, the necessity for a uniform law disappears. 
The defendant is answerable in but one jurisdiction and will in no way 
be affected by a different law in another jurisdiction. Such would 
appear to be the situation in the instant case. It is to be remembered 
that the defendant employer was neither ship nor shipowner and its 
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only connection with navigation was the ownership of a dock, which has 
been held to be an extension of the land. Industrial Commission v. Norden- 
holdt, supra. Mr. Justice Stone says, “Nor would it seem that resort 
by an employee only casually working on a ship, through such a non- 
maritime stipulation, to a state remedy not against a ship or its owner, 
but against the employer engaged in a nonmaritime pursuit is anything 
more than a local matter or would impair the uniformity of maritime 
law in its international or interstate relations.” The consequence is 
that the defendant employer must carry the burden of both the state 
and federal compensation acts for the sole purpose of preserving and 
protecting a uniformity of maritime law which in no way would be en- 
dangered were the case to be governed entirely by the Wisconsin law. 

Aside from the practical objections just mentioned, if it be conceded 
that the contract of employment in the instant case is maritime, then 
this decision is a step forward and removes some of the uncertainty sur- 
rounding the previous decisions of the federal court involving this 
problem. 

First. The federal court has never definitely stated that the type of 
state compensation law was of any importance in determining the ap- 
plicability of that law to maritime accidents. In Grant Smith-Porter 
Co. v. Rohde, supra, and in Miller’s Indemnity Underwriters v. Braud, 
supra, the statutes involved were of the voluntary type and the court 
seemed to rely somewhat on this fact in reaching its conclusion. How- 
ever, the contracts in both cases were probably nonmaritime and that 
cirumstance seems now to furnish an explanation for those cases. For 
the Wisconsin Compensation Law is of the elective type and the em- 
ployer is assumed to have elected to be governed by this law until such 
time as a contrary intention is expressed. Wisconsin Stat. section 102.05. 
The contract of employment in the instant case incorporated this con- 
tract of compensation, since the defendant employer had not expressed 
a contrary intention. Apparently this had no effect upon the ultimate 
decision of the case and the conclusion to be drawn is that it is im- 
material whether or not the employer is given an opportunity to elect 
to be governed by the state law. This, however, cannot be definitely 
stated for the majority opinion states that there is nothing to indicate 
that the Dock Company “actually agreed to subject itself to the liabili- 
ties imposed by the state Compensation Act.” The argument drawn from 
the failure of the employer to reject the Act may be question-begging, 
and this language will admit a distinction to be drawn should a case 
arise wherein the employer has expressly elected to incorporate the con- 
tract of compensation afforded by an optional compensation law into the 
contract of employment. 

Second. The reason given by the federal court for the decision of 
Southern Pacific Co. v. Jensen, supra, was that the uniformity of the 
maritime law required that the cause there presented should be governed 
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exclusively by admiralty rules. A careful study of the opinion in that 
case, however, reveals that the test used by the court in determining 
whether or not that uniformity would be materially prejudiced by the 
application of the state compensation law was that the contract of em- 
ployment, as well as the tort causing the injury, must be maritime in 
its nature in order to give the court of admiralty exclusive jurisdiction. 
In the Rohde case, the court applied the “local concern” rule, discussed 
above. Since the date of the Rohde case recovery has been allowed or 
refused under the state workmen’s compensation laws depending upon 
whether or not the contract of employment involves a matter of mere 
local concern or deals directly with navigation and the maritime law. 
An analysis of the cases shows that in those decisions holding the em- 
ployment to be of mere local concern either the contract of employ- 
ment was essentially nonmaritime or the injury was nonmaritime, 
while those decisions holding recovery to be governed exclusively 
by maritime law were in cases in which the injury was maritime and 
the contract of employment was also essentially maritime and directly 
connected with navigation. There is one case wherein it was decided 
that recovery could be had under the state law even though both the in- 
jury and the contract of employment involved were of a maritime na- 
ture. Western Fuel Co. v. Garcia, 257 U. S. 233, 66 L. Ed. 210, 42 S. Ct. 
89. That case involved, not a workmen’s compensation law, but a 
death statute; and the decision may perhaps best be explained as an 
anomalous survival of the authority of The Hamilton, supra. 


The undesirable feature of the test suggested in the Rohde case lies 
in the fact that it is inherently uncertain. What may or may not be 
a matter of local concern is necessarily a question of fact to be deter- 
mined by the peculiar circumstances of each case. The consequence is 
that the line of demarcation between cases in which recovery may be 
had under state laws and cases which must be governed by admiralty 
rules, is a wavering one and forms a most uncertain guide for court 
and counsel alike. On the other hand, if the sole test be that suggested 
as the basis of the Jensen case, i. e., the nature of the contract as well 
as of the tort involved, the uncertainty is reduced to a minimum and 
decisions may be rendered upon which counsel may safely predicate new 
cases. The nature of the tort may be unquestionably determined, since 
the recognized test of maritime tort is whether or not the accident oc- 
curred upon navigable waters. It is admitted that what may or may 
not be a maritime contract is somewhat a matter of degree, but the 
advantage of this test lies in the fact that there is a fairly complete 
body of admiralty law, begun long before the introduction of workmen’s 
compensation laws, which defines what may constitute a maritime con- 
tract. Also it is admitted that the test suggested may have impractical 
consequences. Thus in Dry Dock Co. v. Purdy, 258 U. S. 96, 66 L. Ed. 
482, 42 S. Ct. 243, the contract involved was for the conversion of a 
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ear float into an amusement boat. The court held that no distinction 
would be made between a contract to reconstruct a vessel and one to 
repair a vessel. Although a contract to build a new vessel would be 
nonmaritime, the contract to convert the hull so as to make it practically 
a new vessel was held to be a maritime contract. Seemingly ridiculous 
distinctions are, however, bound to arise regardless of the test that may 
be used, and it becomes a matter of choosing which test will insure the 
most certain, intelligible, and predicable standard. It is submitted that 
this result would be gained if the test of “local concern” were dropped 
and the sole test of exclusive admiralty jurisdiction over matters of 
workmen’s compensation be that the cause of action show that both 
the contract of employment and the tort causing the injury are mari- 
time. The tendency of the federal court would seem to be in this di- 
rection as indicated in Smith & Son v. Taylor, supra, and the instant 
case. The test of “local concern” was not mentioned in the former case 
and was but briefly mentioned in the latter case. 

The federal legislation in effect at the present time dces much to 
relieve the situation. The decision in Southern Pacific Co. v. Jensen, 
supra, left no remedy to the employee or his representative for injuries 
or death sustained by that employee on navigable waters while engaged 
in maritime employment because there was no federal compensation 
act at the time. The Jones Act, supra, effective in 1920, but partially 
relieved the situation as it provided compensation for seamen only. Al- 
though the worker on land was fully compensated by state compensation 
laws and the seaman was equally compensated by the Jones Act, there 
was still no remedy provided for the longshoreman and workers whose 
employment was maritime but who could not be classed as_ sea- 
men. The federal court recognized the predicament of this last men- 
tioned class of employees and gave an extreme interpretation to the 
word “seamen” for the express purpose of extending the remedies of 
the Jones Act to employees who would not ordinarily be classed as 
seamen. Thus in International Stevedoring Co. v. Haverty, supra, the 
court held the word “seamen” included stevedores. And in the instant 
case Strand was held to be a seaman, which he was not within the ordi- 
nary meaning of that word. 

The Longshoremen’s and Harbor Workers’ Act, supra, effective 
in 1927, was not in force at the time when the instant case arose. This 
Act now removes the necessity for a liberal construction of the word 
“seamen” as it provides compensation for injury or death of all em- 
ployees who are injured on navigable waters but who are not included 
within the class provided for by the Jones Act. Thus recovery would 
be allowed today in the instant case under the Longshoremen’s and 
Harbor Workers’ Act. However, Congress so limited the scope of this 
Act as to allow recovery to be had only under state compensation laws 
in those cases where such recovery is possible. This leaves the question 
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raised by the Jensen case. It may seem unfortunate that Congress pro- 
longed the life of this question by such a limitation, but this cannot 
now be a serious objection. The test submitted as the true basis of the 
Jensen case remains as the best standard for determining the law ap- 
plicable to such cases. 

DONALD A. BUTCHART. 
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